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ACCOUNT. 


1. Account stated ; when recovery may be had under. — Under a count on 
an account stated, a recovery may be had for an attorney’s fee for 
professional services under a special contract, on proof of the per- 
formance of the services, and the defendant’s subsequent admission 
to a third person, not the plaintiff’s agent, that he was indebted to 
the plaintiff in the specified sum for the services. Wharton v. Cain, 
408. 

2. Presumption on settlement of accounts. — Whatever presumption of 
finality arises from a settlement of accounts between two parties is 
rebutted and destroyed when the details of the settlement show that 
the particular matter afterwards litigated, though anterior to the set- 
tlement, was not embraced in it. /b. 408. 

3. Sufficiency of complaint. — In an action on an account, a complaint in 
the form prescribed in the Appendix to the Revised Code (p. 674) is 
sufficient. Pool v. Minge, 100. 

ACTION. 

1. When administrator may sue in his own name. — An administrator may 

sue in his own name, on a promissory note or bill of exchange pay- 

able to himself individually, which he has taken in settlement or com- 
promise of a debt due to the estate; and his removal pending the 
suit is no defence to the action, unless it is shown that he has been 
in some way discharged from the liability thus incurred. McGehee 

v. Slater, 431. 

When assignee may sue on note. — The assignee of a promissory note, 
to whom it has been transferred by the payee, not by indorsement or 
delivery, but by a separate writing, may maintain an action on it in 
his own name, whether his title be legal or equitable. Morris & 
Blair vy. Poillon, 403. 

When consignee may sue for loss of goods. — The consignee of goods 
may maintain an action against a common carrier for their loss, al- 
though another person was the owner of them, or was jointly inter- 
ested in them with him. Southern Express Co. v. Armstead, 350. 

When foreign corporation may sue. — As a general rule, a foreign cor- 
poration may prosecute a suit in the courts of this State, whenever 
the individual corporators would be permitted to do so; though the 
court might withdraw its aid, on clear proof of the treasonable char- 
acter of the corporation. /mporting & Exporting Company of Georgia 
v. Locke, 332. 

When guardian may sue in his own name. — A guardian, appointed by 
a prohate court in this State, in June, 1861, may sue in his own 
name on a promissory note made payable to him, and given for the 
hire of his ward’s property. Hightower v. Maull, 495. 

When infant may sue on contract for personal services, made by father. — 
An infant may sue for the breach of a contract for employment as a 
teacher, made for her by her father, although her father might also 
maintain an action; and his relinquishment of his right to her ser- 
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ACTION — Continued. 
vices or wages, in such case, may be inferred from circumstances, — 
Benziger v. Miller, 206. 

7. When action lies to recover back illegal taxes and fees paid. —If the 
owner of lands, which have been advertised for sale for the non-pay- 
ment of taxes, voluntarily proposes to the tax-collector, on the day 
appointed for the sale, that he will pay the taxes and fees as charced 
if the tax-collector will postpone the sale until the next day; and on 
the next day, pursuant to this promise, the sale having been post- 
poned, pays the amount in full, but declares at the time that he pays 
the fees under protest ; this is a voluntary payment, and he cannot 
recover back any portion of the money. Gachet v. McCall, 307, 

8. Qui-tam action against probate judge for illegal act of deputy in issuing 
marriage license to minor. — A probate judge is responsible for the 
illegal issue of a marriage license to a minor (Rev. Code, §§ 2339, 
2342), although the license was issued without his knowledge, by a 
clerk in his office, who had never qualified as deputy, but who was 
authorized by him to issue licenses generally. Wood v. Farnell, 547, 

9. Emancipation proclamation ; its effect on existing cause of action. — The 
proclamation of the emancipation of the slaves, January 1, 1863, did 
not destroy or impair an existing cause of action for damages on ac- 
count of injuries inflicted on a slave, which caused his death. Fait’s 
Adm’r v. Presley’s Adm’r, 342. 


ADVANCES ON CROPS. 


1. Statutory lien for advances to make crop. — To constitute a statutory 
lien for advances to make a crop (Rev. Code, § 1858), the language 
of the statute must be strictly pursued, and it must ‘ be declared, in 
a written note or obligation for the advance, given by the person to 
whom such advance is made, that the same was obtained by hin, 
bond fide, for the purpose of making a crop:” a recital in the note, 
and in the accompanying conveyance of the crop, in these words, 
“which advances were made me to enable me to make a crop the 
present year,” is not suflicient. Dawson v. Higgins, 49. 

2. Mortgage of crop to be grown, for advances. — A written contract in 
the form of a mortgage, which purports to have been made to secure 
a promissory note given for advances to make a crop, and conveys 
the crop to be grown, with other personal property, but does not 
contain the words necessary to constitute a statutory lien (Rev. Code, 
§ 1858), is nevertheless valid and operative as a mortgage of per- 
sonal property, and takes effect, as against subsequent purchasers of 
the property, from the date of its admission to record. Jb, 49. 

3. Liens of landlord and mortgagee on tenant's crop, for advances. —A 
landlord’s statutory lien on the crop of his tenant, for advances made 
by him to aid in its cultivation (Sess. Acts, 1870-71, p. 19), is su- 
perior to that of another person, to whom the tenant was indebted 
for advances made under a former contract, and whose lien for such 
advances, whether in the form of a mortgage, or a statutory note or 
obligation (Rev. Code, § 1858), was given after the contract of rent- 
ing commenced, but before any advances were made by the landlord. 
Wells v. Thompson, 83. 


AGENCY. 


1. Delegation of agent’s authority to sub-agent. — The legal maxim, that 
an agent cannot delegate his authority to a sub-agent, is not of uni- 
versal application to factors and commission-merchants, and can 
only be invoked by the principal, when sought to be charged by the 
act of the sub-agent. Harralson & Co. v. Stein, 347. 

2. Criminal liability of agent. — An agent or servant, having the superin- 
tendence of a house where spirituous liquors are retailed, and who 
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AGENCY — Continued. 


suffers gaming on the premises (Rev. Code, § 3625), is not relieved 
from criminal liability, because his principal had knowledge of the 
gaming, and did not prevent it. Wilcox v. The State, 142. 

3. Agent’s right to commissions. ~ A land agent is not entitled to commis- 
sions, or compensation, “ for procuring a purchaser of a plantation,” 
when it is shown that the intended purchaser declined to complete 
the contract, without fault or negligence on the part of the principal, 
on account of a supposed defect of title. Blankenship’s Adm’r v. 
Ryerson, 426. 

4, Payment to father, as agent of child. — When an infant sues for the 
breach of a contract of employment, made for her by her father, the 
defendant may prove payments made to her father on account of her 
services, if it appears that she was living with him at the time, and 
the evidence justifies the belief that, in receiving the money, he was 
acting as her agent, or in the exercise of proper parental care and 
authority. Benziger v. Miller, 207. 

5. Ratification of unauthorized act of person assuming to act as agent or 
guardian.—- Where personal property is placed, without authority, 
by one who assumes to act as the guardian of the owner, in the hands 
of another person for sale, and is sold by him ; and a promissory 
note for the amount of money received by him as the price is after- 
wards given by him, payable to the person from whom he received 
the property as such guardian ; the acceptance of this note by the 
owner of the property, with a knowledge of the circumstances under 
which it was given, and a demand of payment from the maker, which 
was refused, are not, as matter of law, such a ratification of the sale 
as precludes him from afterwards maintaining trover against the 
maker of the note, for the conversion of the property. Abbott v. 
May, 97. 

6. Sale of goods by clerk ; ratification of agent’s unauthorized act. —Where 
aclerk or salesman in a store sells goods, and at the same time 
agrees to take back damaged goods previously sold by him to the 
purchaser ; and his principal, denying his authority to make such a 
promise, repudiates the agreement, and notifies the purchaser that he 
will not take back the former goods ; the bringing of a subsequent 
action by the principal, to recover the price of the goods last sold is 
not necessarily a ratification of the agent’s unauthorized agreement, 
so as to prevent the plaintiff from recovering without performing 
that agreement; but in such case, the authority of the agent to make 
the promise, and the ratification of his promise by the principal, are 
both questions of facts for the determination of the jury; and a 
charge which assumes that he had authority, or that there was a suf- 
ficient ratification to bind the principal, is properly refused. Carew 
¥ Son v. Lilienthall, 44, 

7. Liability of probate judge for illegal act of deputy. 2A probate judge 
is responsible for the illegal issue of a marriage ,license to a minor 
(Rev. Code, §§ 2339, 2342), although the license was issued without 
his knowledge, by a clerk in his office, who had never qualified as 
deputy, but who was authorized by him to issue licenses generally. 
Wood v. Farnell, 546. 


ALIBI. See CriminaL Law, 60. 


AMENDMENT. 

1. Amendable defects in complaint. — A defect in the complaint, which, if 
it had been objected to in the primary court, might have been 
amended, is not available on error, when the complaint shows a sub- 
stantial cause of action. Wood v. Farnell, 546. 

2. Amendment of complaint. — In an action on a promissory note, payable 
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AMENDMENT — Continued. AS 
to a third person as guardian of the plaintiff, if the complaint doeg J 
not show that the note is the property of the plaintiff, the defect ma 
be remedied (Rev. Code, § 2809) by amendment. Lobinson vy. Day. 
den, 71. 

3. Amendments of summons and complaint, in description of defendant, — 
Where the summons and complaint are against the defendant in his 
representative character as executor, they cannot be so amended as 
to authorize a recovery against him personally. Christian v. Morris 
585. j 

4. Clerical mistake in calculation of interest; Judgment corrected and affirmed, 
— On the rendition of a judgment by default, in an action on a prom. 
issory note, it is the duty of the clerk to compute the interest (Rev, 
Code, § 2770), allowing proper credits for partial payments made, 


and to enter judgment for the amount ascertained to be due; and if, 
by mistake, judgment is entered fora greater amount than is actually 
due, the judgment will be corrected on appeal, and aflirmed at the 
costs of the defendant. Lenoir v. Broadhead’s Adm’r, 58. 

5. Clerical misprision in Judgment. — Where the summons and complaint 
are against the defendant individually, but add to his name the words 
“ administrator of A. B., deceased,” &c., and the complaint shows a 
cause of action against him individually ; while the judgment js 
against him as the administrator of said A. b., deceased, but does 
not direct the execution to be levied de bonis intestatis ; the judgment 
may be amended, so as to make it conform to the complaint, and 
consequently the clerical error furnishes no ground for a reversal. 
Pool vy. Minge, 100. 

6. Amendment of judgment nunc pro tune; return to certiorari. — When a 
judgment is amended nunc pro tunc, pending an appeal, the amend- 
ment is properly included in the return to a certiorari, afterwards 
granted. Drake & Wife v. Johnston & Seats, 1. 

7. Amendment of appeal, citation, &c. — Where the names of the parties 
to the judgment or decree appealed from are incorrectly stated in 
the certificate of appeal, citation, and acknowledgment of security 
for costs, the mistake may be amended in the appellate court (Rev. 
Code, §§ 4420-21), and does not furnish sufficient ground for a dis- 
missal of the appeal on motion. Alexander v. Rea, 64. A 


APPEALS. See Error AND APPEAL; JUSTICES OF THE PEACE, 
APPEARANCE. See PLEADING AND PRACTICE, 26, 27, 29. 
ARREST OF JUDGMENT. See PLEADING AND PRACTICE. 
ASSAULT. See Criminat Law, 1-3, 42, 43. 

ASSIGNMENT. # 


1. Assignment for benefit of creditors, by majority of partners composing in- 
solvent partnership. — When a partnership consisting of three part- 
ners becomes insolvent, two of the partners cannot, without the con- 
sent or ratification of the third, assign the partnership assets toa 
trustee for the benefit of its creditors, so as to divest the right and 
title of the third partner. Dunklin vy. Kimball, 251. 

2. General assignment for benefit of creditors. — If a debtor makes an 
absolute conveyance of all his property to one of his creditors, in 
consideration of the grantee’s promise to pay another creditor the 
full amount of his debt, and to pay all the other creditors one half 
of their respective claims (Rev. Code, § 1867), the stipulation for 
the benefit of the creditor who was to be paid in full will enure to 
the equal benefit of all the others. Murphy § Co. v. Caldwell, 461. 
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ASSUMPSIT. 

When recovery may be had under common counts. — When a tenant holds 
over after the expiration of his lease, a recovery may be had against 
him on the common counts, although a new contract was made dur- 
ing the former term, which, being verbal, was void under the statute 
of frauds. Parker’s Adm’r v. Hollis & Alexander, 411. 


ATTACHMENT. 
1. Landlord’s lien on crop, for rent, not destroyed by tenant's death, and 
insolvency of his estate. — The landlord’s lien on crops grown on the 
rented lands, for the rent of the current year, as declared by the 
statute (Rev. Code, § 2961), is not created by the levy of an attach- 
ment, but grows out of the contract; and if the tenant dies after the 
levy of an attachment, and his estate is declared insolvent, the lien 
of the attachment is not thereby dissolved or destroyed. McDon- 
ald’s Adm’r v. Morrison, 30. 

2. Conflicting liens of mechanic, under local law of Mobile, and plaintiff in 
attachment. — The lien given to a sub-contractor by the local law ap- 
proved December 9, 1841, ‘* For the better securing mechanics in the 
city and county of Mobile’? (Session Acts 1841-42, p. 3), attaches 
on the delivery of an attested account, and intercepts money then 
due to the chief contractor, or subsequently accruing under the con- 
tract; but, if a garnishment is served on the debtor before the de- 
livery of such attested account, its lien is superior to that of the 
sub-contractor, as to the money due at the time of its service. Con- 
boy v. I’ricke, 414. 

3. Action on attachment bond ; relevancy of subsequent attachment. — In an 
action on an attachment bond, a second attachment, sued out by the 
plaintiff therein against the defendant one week after the first, is 
relevant evidence on the question of malice.  Jtyall v. Marx & Co. 
dl. 

4. Same; plea of pendency of attachment suit.— In an action on an at- 
tachment bond, the pendency of the attachment suit is not good mat- 
ter for a plea, either in abatement or in bar, since the statute (Rev. 
Code, § 2992) authorizes the bringing of the action before the termi- 
nation of the attachment suit. Swanner v. Swanner, 66. 

ATTORNEY AT LAW. 

1. Liability of county for fees of counsel appointed by court to defend ac- 
cused persons in criminal cases. — When an attorney is appointed 
by the court to defend accused persons who are unable to employ 
counsel (Rev. Code, § 4171), he cannot maintain an action against 
the county to recover his fees for services so rendered. Posey & 
Tompkins vy. Mobile County, 6. 

2. Constitutionality of revenue law, in requiring license to be taken out by 
lawyers, and punishing failure as misdemeanor. — The legislature has 
the undoubted right to require lawyers, as well as Persons engaged in 
any other profession, occupation, or business, to take out a revenue 
license, and to make the engaging in any such profession or business, 
without first taking out the required license, punishable as a misde- 
meanor by fineand imprisonment. (SAFFOLD, J., dissenting, held 
that, since imprisonment for debt was prohibited by the constitu- 
tion, a person who violated the provisions of the law, by failing to 
take out a license, could not be punished by imprisonment, though 
the amount of the license might be collected by execution.) Cousins 
v. The State, 113. 

3. License tax on lawyers. — Under the constitution and laws of this State, 
the legislature may impose a license-tax on lawyers engaged in the 
practice of their profession, and enforce its payment by proper pen- 

alties; and this power it may delegate to a municipal corporation, 
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ATTORNEY AT LAW — Continued. 


and has conferred on the city of Montgomery. Goldthwaite y, Ci 
Council of Montgomery, 486. y 


4. Competency of attorney, as witness for client. — The rule, which forbids 


the examination of an attorney as a witness, respecting “ confidential 
communications ’’ between him and his client, extends only to dis. 
closures which are prejudicial to the client, and may be waived 
him; but there is no principle of public policy, which prevents the 
attorney from testifying as a witness for his client, in a contest with 
another person. Rowland § Co. v. Plummer, 182. 


BAIL. See Crrminat Law, 4-6. 
BAILMENT. 


1. When bailee may maintain detinue. — A bailee, with whom a yoke of 


oxen are left ‘¢as a pawn or indemnity” for the return of a hired 
horse, may maintain detinue for them against any person who does 
not show a better title. Noles v. Marable, 366. 

Transfer of note as collateral security, or under agreement to collect 
and apply proceeds. — When a creditor receives from his debtor a 
note on a third person, either as collateral security, or under a spe- 
cial agreement to collect it and apply a part of the proceeds as a pay- 
ment on the original debt, the debtor cannot, when sued on the oris- 
inal debt, recoup or set off damages sustained by him on account of 
the creditor’s failure to collect the transferred claim, or to use due 
diligence in attempting to collect it, without showing that the dam- 
ages have been actually sustained, and the amount thereof; and 
when the creditor is an administrator, and receives the transferred 
claim from a debtor of the estate, whose debt he has compromised by 
taking a note payable to himself individually, and afterwards sues 
on the note in his own name, the agreement as to the transferred 
claim is not available as a defence to the action. \J/ceGehee vy. Slater, 
431. 

See, also, CoMMISSION-MERCHANT ; CoMMON CARRIERS. 


BANKRUPTCY. 


1. Plea of bankruptcy, and replication thereto. — In an action ona judg- 


ment, a plea averring that, since the commencement of the suit, the 
plaintiff has become a bankrupt, and has obtained a certificate of 
discharge in bankruptcy, if verified as a plea puis darrein continuance 
(Rev. Code, § 2640), is a good plea in bar ; and a replication to such 
plea, averring that the plaintiff had, more than six months before 
said bankruptcy, assigned the judgment to another person, for whose 
use the suit is brought, is a suflicient answer to it. Denn v. Ed- 
wards, 63. 


2. Right of assignee to recover lands fraudulently conveyed by bankrupt; 


conclusiveness of proceedings in bankrupt court. — The assignee of a 
bankrupt’s estate, regularly appointed, may sue for and recover, by 
action at law, lands conveyed by the bankrupt in fraud of the bank- 
rupt act; and neither a contest of the bankrupt’s right to a dis- 
charge by a creditor, nor the bankrupt’s examination on that contest, 
nor his final discharge by the bankrupt court, is conclusive on the 
assignee in such action, as to the conveyance of the lands by the 
bankrupt. Bradley v. Hunter, 265. 


3. Debts created hy fraud of bankrupt, &c.; jurisdiction of court. — * Debts 


created by the fraud or embezzlement of the bankrupt, or by his de- 
falcation as a public officer, or while acting in any fiduciary char- 
acter” (Bankrupt Law of 1867, § 33), are not affected by a dis- 
charge in bankruptcy, and are not within the exclusive jurisdiction 
of the bankrupt court. When the bankrupt’s discharge is pleaded 
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BANKRUPTCY — Continued. 
to an action on such a debt, it is a good replication that the debt was 
created by fraud, &c.; and the court in which the action is brought 
has jurisdiction to try the issue. Broadnaz v. Bradford & Co. 270. 

4, Same; what constitutes fraud. — False representations by the bankrupt, 
as to the pecuniary condition of the partnership of which he is a 
member, made with the intent to procure goods on credit, and by 
means of which goods were thus obtained, constitute a fraud within 
the meaning of the 33d section of the bankrupt act, and avoid his 
discharge as to the debt so created; but his representations as to the 
pecuniary circumstances of his copartner, though false, are not fraud- 
ulent, unless they were known by him to be false, or were made with 
the intent to deceive ; and if his statements as to the pecuniary cir- 
cumstances of his copartner were true, his failure to notify the cred- 
itor of an assignment subsequently made by said partner, would not 
constitute a fraud. Jb. 270. 

5. Proof of fraud. — On the issue of fraud vel non in the creation of a 
debt by a bankrupt, by false representations as to the pecuniary cir- 
cumstances of his copartner and the partnership, whereby he pro- 
cured goods on credit, the evidence of indebtedness must be confined 
to debts existing at the time the representations were made; but 
subsequent transactions, indicating antecedent indebtedness, would 
be competent evidence. /b. 270. 

6. Validity of contract for forbearance of proceedings in bankruptcy. — A 
creditor who has received from his debtor a payment or preference 
which is offensive to the provisions of the bankrupt law, and on 
which other creditors might institute proceedings under that law 
against the debtor, may lawfully contract with them for the forbear- 
ance of such proceedings; such a contract is not contrary to public 
policy, nor violative of any provision of law. Perryman y. Allen, 


Did. 
BILL OF EXCEPTIONS. 
1. Practice on motion to strike out. — When a bill of exceptions is incor- 


porated in the transcript by the clerk, and appears to be regular on 
its face, it cannot be struck out on motion, supported by aflidavits, on 
the ground that it was not signed by the presiding judge on the trial. 
If the record has been improperly made up in the court below, it 
must be corrected in that court, and the amended record brought up 
by certiorari. Hollingsworth y. Chapman, 23. 

When bill of exceptions will not be established, nor brought up on certio- 
rari. — ‘This court will not establish a bill of exceptions, nor, if signed, 
award a certiorari to bring it up asa part of the record, when there 
are blanks in material parts of it, and the papers intended to be in- 
serted are not properly identified. Z'uskaloosa County v. Logan, 503. 

. Contents of bill of exceptions ; exhibits. — When it is intended to in- 

corporate into the bill of exceptions papers or documents which were 
read or offered in the court below, they must be copied into the bill 
before it is signed by the presiding judge, or must be so described, 
by names of parties, amounts, or other identifying features, as to 
leave no room for mistakes in the transcribing oflicer. Jb. 503. 

4. Charges to jury ; when part of record.— Charges given by the court, 
and excepted to, must be incorporated in the bill of exceptions before 
it is signed; and charges asked in writing, whether given or refused, 
must be so marked by the judge (Rev. Code, §§ 2754-5), and his 
name must be subscribed to the word * given” or “refused,” as the 
case may be; otherwise, they do not become a part of the record. 
Ib. 508. 

General exception to charge of court. — A general exception to an en- 
tire charge, given by the court er merv motu, and consisting of sev- 
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BILL OF EXCEPTIONS — Continued. 


eral distinct propositions, some of which are correct, is too indefinite: 
the objectionable parts must be specifically pointed out. Irvin v, The 
State, 181; Cohen v. The State, 108. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Consideration of note. — Where two of the three sureties on the official 
bond of a deceased guardian were about to remove from the State, 
while proceedings were pending against his administrator to compel 
a settlement of his guardianship, and the third surety was threaten- 
ing to prevent the removal of their property; and thereupon, by 
agreement between the three sureties and the succeeding guardian, 
each of the sureties executed his promissory note, with sureties, for 
one third of the estimated liability of the deceased guardian, payable 
to the succeeding guardian individually, who was to collect the notes, 
and apply the proceeds to the satisfaction of the deceased cuardian’s 
liability; with the further agreement, that the notes were to be re- 
duced, if found to be in excess of the guardian’s liability when ascer- 
tained, and, if less, the three sureties were to remain jointly liable 
for the residue, — Held, that the notes were supported by a sufficient 
consideration, on proof that the two sureties, in pursuance of the 
agreement, were allowed to remove their property without molesta- 
tion, that the liability of the deceased guardian was ascertained to 
be greater than the amount of the three notes, and that his estate 
was insolvent. DBlankenship’s Adm’r vy. Nimmo’s Adm’r, 506. 

Confederate treasury notes, as consideration of note. — Where a bill of 
exchange, drawn by defendant, in Richmond, Virginia, in 1863, was 
indorsed for his accommodation by plaintiff, and was discounted by 
a bank in Richmond; and the bill not being paid by defendant at 
maturity, plaintiff procured a bank in Mobile, Alabama, where he 
had Confederate money on deposit, to forward to the Richmond 
bank the necessary funds to pay it; and the payment was made in 
Confederate treasury notes; Ac/d/, that a promissory note, afterwards 
given by defendant to reimburse plaintiff for the amount thus paid, 
was supported by a valid consideration, and was not illegal, nor con- 
trary to any principle of public policy. Lyon v. Robertson, 74. 

Presumption as to meaning of “ dollars”? in note. — A promissory note 
for the payment of “dollars,” dated in January, 1865, is presumed 
to be payable in lawful money, and not in Confederate curreney; 
but this presumption may be rebutted, by proof of an agreement or 
understanding, express or implied, that it should be paid in Confed- 
erate currency. //ightower v. Maull, 495. 

Form of judgment on note payable in gold. — Tn an action on a prom- 
issory note, dated and due in 1866, and payable on its face “in gold” 
(or in trover for its conversion, or a special action on the case in ref- 
erence to it), judgment for the plaintiff should be for “ dollars ”’ 
simply, and not for “dollars in gold,” since the passage of the * legal- 
tender” acts of congress, Munter & Faber v. Rogers, 284. 

5. Liability of indorser of non-negotiable note; waiver of suit to first term 
against maker. — An indorsement of a non-negotiable note, in these 
words: ‘ For value received, I indorse the within note to B. W., and 
waive suit to be brought to the next term of the circuit court, when 
suit should be brought,” is an absolute and unconditional waiver of 
the time of bringing suit against the maker, and does not impose on 
the indorsee the duty of bringing suit to the second ensuing term 
(Rev. Code, §§ 1851, 1853); but he must, nevertheless, bring suit 
against the maker, before the statute of limitations has effected a 
bar, and prosecute it to insolvency. Walker v. Wigginton’s Adm’r, 
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6. Same; what excuses prosecution of suit to insolvency. — If the maker of 
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BILLS OF EXCHANGE AND PROMISSORY NOTES — Continued. 
the assigned note is dead at the time of the assignment, and his es- 
tate is declared insolvent after the institution of a suit against his 
personal representative, this excuses the assignee (Rev. Code, § 
1854, cl. 6) from prosecuting the suit to a return of ‘‘ No property 
found’’ on an execution. Walker v. Wigginton’s Adm'r, 579. 

7. Promissory note of executor. — A promissory note, given by an execu- 

tor, is his personal contract, and will not support an action against 

him in his official capacity, although words descriptive of his repre- 
sentative character are added to his signature. Christian v. Morris, 

585. 

Promissory note payable at specified place; variance. — When a prom- 
issory note is on its face made negotiable and payable at a specified 
place, ‘‘ with the current rate of exchange on New York,” it may be 
described in the complaint as payable generally, and the other words 
may be omitted. (BricKELL, J., dissenting.) Morris § Blair v. 
Poillon, 403. 

Same. — Where the promissory note sued on is described in the com- 
plaint is payable generally, while that offered in evidence is payable 
at a bank, or other specified place, the variance is immaterial, as the 
legal effect of the note is the same in both cases. Clark v. Moses, 
326. 

10. Averment of plaintiff’s ownership of note. —In an action on a promis- 
sory note, by an assignee, the words, “said note being the property 
of the plaintiff,’ are a suflicient averment in the complaint of the 
plaintiff's ownership, without an averment that it was assigned or 
transferred to him. Morris & Blair v. Poillon, 403. 

Same. — ‘* Which said note is now the property of plaintiff,” is a suffi- 
cient averment of the plaintiff’s ownership of the note sued on, in an 
action by an assignee against the maker. Clark vy. Moses, 326. 

12. Transfer of note by executor. — A promissory note, payable to execu- 
tors, and given for the price of property sold by them under an order 
of the probate court, may be transferred by them to a distributee, in 
payment pro tanto of his distributive share ; and such transfer passes 
a title to the distributee, on which he may maintain an action 
against the maker, or successfully defend an action by an adminis- 
trator de bonis non. Ib. 326. 

13. Transfer of note in 1862, between parties in New York, while in hands 
of Confederate States receiver in Alabama. — The owner of a prom- 
issory note, being a resident citizen of New York, might there law- 
fully transfer it in the year 1862, to another resident citizen of New 
York, although the note itself was then in the hands of a sequestra- 
tion receiver of the Confederate States in Alabama, where the maker 
lived. Morris & Blair v. Poillon, 403. 

14. Transfer of promissory note; governed by what law. —If a married 
woman, residing with her husband in Alabama, acquires a promis- 
sory note as a part of her statutory separate estate, and she and her 
husband afterwards remove to Mississippi, the validity of a transfer 
of the note, subsequently made in Mississippi, whether by delivery 
or in writing, is governed by the laws of that State. Clanton v. 
Barnes, 260. 

15. Transfer of note as collateral security, or under agreement to collect and 

apply proceeds. — When a creditor receives from his debtor a note on 
a third person, either as collateral security, or under a special agree- 
ment to collect it and apply a part of the proceeds as a payment on 
the original debt, the debtor cannot, when sued on the original debt, 
recoup or set off damages sustained by him on account of the cred- 
itor’s failure to collect the transferred claim, or to use due diligence 
VOL. Il. Shy 
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BILLS OF EXCHANGE AND PROMISSORY NOTES — Continued 
in attempting to collect it, without showing that the damages have 
been actually sustained, and the amount thereof; and when the cred. 
itor is an administrator, and receives the transferred claim from a 
debtor of the estate, whose debt he has compromised by taking q 
note payable to himself individually, and afterwards sues on the 
note in his own name, the agreement as to the transferred claim js 
not available as a defence to the action. McGehee v. Slater, 431, 

16. Transfer of promissory note, by husband, to trustee for wife.— If the 
husband is indebted to the wife, for moneys belonging to the corpus 
of her statutory separate estate, which he has received and used, he 
may lawfully transfer to her, or to another person as trustee for her 
a promissory note of which he is the owner and holder; and so far 
as the rights of his other creditors are concerned, such transfer 
stands on the same footing as any other conveyance by a debtor, 
Rowland & Co. v. Plummer, 182. 

17. Registration of assignment of promissory note. — An assignment in- 
dorsed on a promissory note, in these words: “ For and in consider. 
ation that I am indebted to my wife, A. E., in the sum of $5,000, for 
money of her separate estate borrowed and used by me, and am de- 
sirous to pay the same, I do hereby transfer and assign the within 
note to W. T. P., as trustee for the said A. E., who, as trustee, is 
hereby directed and empowered to collect the amount of same when 
due, and pay the proceeds to the said A. E. as a credit on my in- 
debtedness to her,’’ — is not such an instrument for the security of a 
debt as is required to be recorded. Jb. 182. i 

18. Proof of payment of note. — Possession of a promissory note by the 
maker, and of a receipt from the payee for the amount of the note, 
to be credited on the note, is suflicient to create a presumption of 
payment of the note. Penn v. Edwards, 63. 

19. Set-of7. —In an action on a promissory note, by a second indorsee or 
transferee against the maker, a promissory note made by the plain- 
tiff’s immediate indorser and another person, payable to a stranger, 
is not available to the defendant as a set-off (Rev. Code, § 2642), on 
proof that it was in his possession at the time the note sued on was 
transferred to the plaintiff. Bostick v. Scruggs’ E-recutors, 10. 

20. Set-off against assigned note. — In an action ona promissory note not 
payable at a bank or banking house (Rev. Code, § 1839), brought by 
an assignee against the maker, the defendant may set off another 
note, which the assignor owed him at the time of the assignment and 
notice thereof, although the assigned note was not due at that time. 
Russell v. Redding, 448. 

BOUNDARY. 

1. Proof of boundary. — A disputed boundary line may be proved by 
reputation, or by the admissions of an adverse party in interest. 
Shook v. Pate, 91. 

2. County surveyor as expert.— A county surveyor, testifying as to a line 

which he has himself run, may state that it was run correctly, and 

may state the facts on which he bases his opinion of its correctness; 
as that he found the “corner stake,” “ bearing points,” “ marked 

trees,” &e. Jb. 91. 

3. Diagram of land. — In testifying as to a disputed boundary line, a 
surveyor may use a diagram to illustrate his evidence, or make it in- 
telligible to the jury, although the diagram was not made by himself, 
and is not shown to contain a perfectly accurate description of the 
lands. Jb. 91. 

Ex parte survey. — A survey of a disputed line, made by any other 
person than the county surveyor, is not competent evidence against 
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BOUNDARY. — Continued. 
a party who had no notice of it, and who did not participate in 
making it. Avary v. Searcy, 54. 

5. Construction of boundary in deed for land, and admissibility of parol 
evidence to explain. —In the construction of deeds, or other written 
contracts, parol evidence is inadmissible to establish an intention dif- 
ferent from that which is expressed, but may be received to explain 
what is meant by the words used; and it is available for the court, 
as well as for the jury. Thus, in an action to recover damages for 
the erection of a mill-dam, which overflowed plaintiff’s lands, the 
words, “ Down the east bank of said creek to the ford below the 
mill, thence with the centre of the creek to the section line,” are 
properly construed by the court to mean the top of the bank above 
the ford, and not the low-water line, when it is shown that the plain- 
tiff’s vendor, at the time of the sale and conveyance to him, also 
owned the adjacent lands on the opposite side of the creek, and had 
erected on them a mill, with a dam extending across the creek, 
which he continued to use after the sale and conveyance to the plain- 
tiff, and until he sold them to the defendant. Jenkins v. Cooper, 419. 


BURGLARY. See Criminat Law, 7-9, 44-46. 


CERTIORARI. 

1. When certiorari will not be awarded to appellant.— Under the 11th rule 
of practice (Rev. Code, p. 817), a certiorari from this court will not 
be awarded, at the instance of the appellant, to bring up pleadingy 
which appear to have been omitted from the transcript, without ans 
showing as to the contents of the omitted pleadings, or the time when 
the appellant discovered the defects of the transcript, or the diligence 
exercised by him in attempting to cure them; nor where the omitted 
pleadings appear to have been mere nullities, which might have been 
stricken out as frivolous. Curry v. Edwards, 258. 

2. Return to writ. — When a judgment is amended nune pro tune, pending 
an appeal, the amendment is properly included in the return to a 
certiorari afterwards granted. Drake & Wife v. Johnston & Seats, 1. 

3. When bill of exceptions will not be brought up on certiorari. — This 
court will not establish a bill of exceptions, nor, if signed, award a 
certiorari to bring it up asa part of the record, when there are blanks 
in material parts of it, and the papers intended to be inserted are not 
properly identified. T’uskaloosa County v. Logan, 504. 


CHANCERY. 
I. Jurisdiction. 


1. Custody of infants. — The custody of a child is always a proper sub. 
ject of chancery jurisdiction ; and it is immaterial whether that juris- 
diction is invoked by bill, petition, or application for habeas corpus- 
In the decision of the question, the welfare of the child is the chief 
consideration; and when there is no property, letters of guardianship 
have but little weight. In this case, the court, aflirming the decision 
of the chancellor, refused to withdraw a female child, nine years of 
age, at the suit of her paternal grandmother, from the custody of her 
uncle by marriage, who was also her father by statutory adoption, 
was possessed of a large estate, and shown to be a suitable and proper 
person to have the care of her; the evidence showing that the grand- 
mother was in limited circumstances, and had the care and custody 
of the girl’s only brother; and the girl herself, on personal examina- 
tion by the chancellor, expressing a preference to remain with her 
uncle. Woodruff v. Conley, 304. 

2. When equity will not set aside administrator’s sale. — A sale of land by 
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an administrator without an order of the probate court, or under ap 
order which is void for want of jurisdiction, is not such a cloud oy 
the title as will justify the interference of a court of equity to set it 
aside. Florence v. Paschal, 29. 

Fraudulent chancery decree. — A decree in chancery foreclosing a mort. 
gage, if obtained by fraud, is void, and will be so declared at the in- 
stance of a party whose rights are injuriously affected by it, on pjjj 
filed to set it aside on that ground; and an asserted title, founded 
upon it, is also void. Eslava v. Eslava, 32. 

Injunction of action at law. — Equity will not enjoin an action at law 
when the bill shows that the complainant has a full and complete de. 
fence in the legal forum. Womack v. Powers, 5. 

When equity will enjoin action of ejectment, and compel divestiture of 
legal title to land. — Where the vendor of land has recovered a judg. 
ment on the notes for the purchase-money, which the purchaser ig 
unable to pay; and it is thereupon agreed between them and the 
father of the purchaser, that the father shall pay the judgment, and 
shall take a deed for the land directly from the vendor, and that the 
vendor's unrecorded deed to the purchaser shall be cancelled and 
destroyed; and this agreement is fully executed, — a court of equity 
will enjoin an action of ejectment subsequently instituted by the son 
against the father, and decree a divestiture ot the legal title out of 
the son in favor of the father. Reavis vy. Reavis, 60. 

When equity will enjoin judgment at law.— A court of equity will per- 
petually enjoin the collection of a judgment at law, where it appears 
that the defendant was not served with process, and that he had a 
valid defence to the action; although the judgment might also be re. 
versed on error, on account of the failure of the record to show the 
service of process. Lohinson v. Reid's Executor, 69. 

When equity will enjoin execution against administrator personally, on 
Judgment against him officially. — When an execution on a judgment 
or decree against an administrator, to be levied de bonis intestatis, has 
been returned ‘* No property found,” and the estate is afterwards 
declared insolvent, a court of equity will enjoin an execution against 
him personally, issued after the declaration of insolvency, although 
he may also have it superseded. Lambert v. Mallett, 73. 

Same. — It is no defence to a bill filed for that purpose, that the in- 
solvency of the estate was caused by the administrator's neglect to 
collect the solvent assets. Balkum v. Harper's Adim’r, 429. 

Injunction of application to probate court for statutory new trial in mat- 
ter of contested probate of will. — An application to the probate court 
for a statutory new trial (Rev. Code, § 2827), in the matter of the 
probate of a will, which had been rejected when propounded by the 
executor, will not be enjoined in equity, on the ground that the matter 
has been finally adjudicated between the parties, when it appears that 
the supposed final adjudication was before the passage of the law 
authorizing a new trial, and that the parties are not the same. Mor- 
gan v. Morgan’s Adm’r, 89. 

When wife may enjoin execution in favor of husband's creditors. — When 
an execution against the husband is levied on property, real or per- 
sonal, to which the wife has the legal title, she has an adequate 
remedy at law, and cannot resort to equity without showing special 
circumstances; but, if her title is founded on a purchase at sheriff's 
sale under execution against her husband, issued on a chancery decree 
in her own favor, which would not be conclusive on a purchaser ata 
subsequent execution sale against him, and, in the event of a contest 
with such purchaser, the controversy would involve transactions be- 
tween husband and wife, and rights of property, perhaps, only sus 
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CHANCERY — Continued. 
tainable in equity, she may come into equity, to have her rights de- 
clared and established, and to enjoin the execution sale. Drevard's 
Executors v. Jones, 221. 

11. Wife’s separate estate; how created, and when protected against hus- 
band’s creditors. — A married woman may, with the consent or appro- 
bation of her husband, acquire a separate estate in the savings of 
her own industry and economy, which a chancery court will protect 
against the subsequent creditors of her husband; and if her husband 
uses her separate funds, thus acquired, in the purchase of lands, tak- 
ing the title to himself individually, and mortgages these lands, 
against her consent, to secure debts subsequently contracted by him, 
she may maintain a bill in chancery, after her husband’s death, 
against the mortgagee and a purchaser at the mortgage sale. Jtivers 
vy. Carleton, 40. 

12. Same; when declared, and protected against mortgage of husband and 
wife. — Lands conveyed by the wife’s guardian to her husband, in 
satisfaction of a decree rendered against him on settlement of his 
guardianship, will be decreed in equity to be her statutory separate 
estate, and will be protected against a mortgage executed by her and 
her husband to one who had notice of her equitable rights. Fry v. 
Hamner, 52. 

13. Same ; how created, and how charged. — Where the property of the in- 
tended wife is conveyed, by ante-nuptial settlement, to a trustee for 
her sole and separate use and benefit during the coverture, and not 
to be subject to the debts or contracts of her husband, the property 
is held under the provisions of the deed, and not under the statutes 
governing the separate estates of married women; and it may be 
charged in equity with the payment of debts contracted by her with- 
out the concurrence of her trustee or husband, if the deed contains 
no restriction of her power to charge it. Braune v. McGee & Wife, 


359. 
14. When wife may come into equity, to recover or protect statutory separate 
estate. — A married woman, asserting title to lands, as a part of her 


statutory separate estate, under a valid conveyance from her husband 
during coverture, may maintain a suit in equity against a subsequent 
purchaser at execution sale against the husband, to whom the hus- 
band voluntarily surrendered the possession, to recover the possession 
of the lands, and to establish and quiet her title. Barclay v. Plant, 
509. 

15. Same. — A married woman, having an unrecorded deed from ber hus- 
band, for lands which he conveyed to her in consideration of her 
separate property previously converted by him to his own use, and 
which have been subsequently sold under execution against him, and 
recovered by the purchaser in an action of ejectment against her 
tenant, cannot maintain a bill in equity to enjoin a writ of hab. fac. 
poss. on the judgment, since she has an adequate remedy at law. 
Holloway v. Grace, 42. 

16. Mortgage by husband and wife, of wife’s lands; resulting trust. — A 
promissory note, and a mortgage on the wife’s lands to secure it, both 
signed by husband and wife, and given for money advanced to them 
to enable them to cultivate the land, and to pay off a valid outstand- 
ing incumbrance on it, are absolutely void, as against the wife and 
her statutory separate estate; and the mortgagee cannot claim a re- 
sulting trust in the land to the extent of the money paid in extin- 
guishment of the valid incumbrance, nor be subrogated to the rights 
of the party who held that incumbrance. Fry v. Hamner, 52. 

17. Same. — If a married woman borrows money to pay for land, and takes 
the title in her own name; and afterwards, without the concurrence 
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of her husband, executes her promissory note to the lender for the 
sum borrowed, and a mortgage on the land to secure its payment, ~ 
the note and mortgage are both void, and create no liability againgt 
her personally, or against her statutory separate estate; nor can the 
mortgagee claim a resulting trust in the lands, because his money 
was loaned for the purpose of being used in making the purchase, 
and was so used. Riley v. Pierce, 93. 

Guardian, acting without authority, held liable as trustee in invitum. ~ 
A person who assumes to act as the guardian of a lunatic without 
authority, or under an appointment by the probate court which 
is void for want of jurisdiction, may be charged as a trustee in 
invitum, and compelled to account in the chancery court; and he 
cannot protect himself from such accounting by pleading a former 
settlement in the probate court, which was void for want of jurisdic. 
tion. Moody v. Bibb, 245. 

Same. — One who assumes to act as the guardian of an infant with- 
out authority, or under an appointment which is void for want of 
jurisdiction in the court by which it was granted, becomes liable ag 
a trustee in invitum, and may be made to account in a court of equity. 
Corlitt v. Carroll, 315. 

When legatee may come into equity. — A legatee may file a bill in equity 
for the recovery of his legacy, whether the executor has assented 
thereto or not, although he might also enforce its payment, after the 
executor has assented, by proceedings in the probate court. Millsap 
v. Stanley, 319. 

When equity will enjoin payment of salary to incumbent, pending contest 
of right to office. — A court of equity will not interfere by injunction, 
at the instance of a party who shitine an office under an eleetion by 
the people, to restrain the payment of the salary to the incumbent, 
pending the trial of a contest as to the right to the office, unless the 
bill shows that an action at law for the salary or fees received by the 
incumbent would be abortive. Colton v. Price, 424. 

When officer may maintain bill in equity against usurper.— A lawful 
sheriff, whose office has not been vacated or abandoned, though his 
sureties have been discharged from liability on his bond, and a va- 
cancy has been certified to the governor, and has been filled by ap- 
pointment, may maintain a bill in equity against the person so ap- 
pointed, to enjoin him from exercising the duties, or receiving the 
emoluments of the oflice. (BrickELL, J., dissenting.) Brunerv. 
Bryan, 523. 


23. When prohibition will not be granted to chancellor in matter of contested 


election. — This court will not grant a writ of prohibition to the chan- 
cellor, to restrain him from interfering by injunction, in the matter 
of a contested election, to prevent the use of a certificate of election, 
which is alleged in the bill to have been obtained on false and fraud- 
ulent returns ; although the certificate was granted by the returning 
officer under a mandamus from the circuit court, and although the 
person who is in possession of the office, and by whom the bill in 
chancery was filed, is alleged by the petitioner to have been ineligi- 
ble at the time of the election. (BrickeL, J., dissenting.) Ez 
parte Reid, 439. 


24. Marshalling assets between vendor's lien and subsequent mortgage. — A 


mortgagee of lands on which there is an outstanding vendor's lien, 
whose mortgage also ipcludes other lands as well as personal property, 
will be compelled in equity, at the suit of the vendor, to exhaust the 
other lands and property, before resorting to the lands affected by 
the vendor's lien, although he had no notice of that lien when he 
took his mortgage; and if any part of the personal property has 
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CHANCERY — Continued. 
been wasted, or misapplied, through any fault, or want of due dili- 
gence on his part, he must bear the loss. Gordon & Stokes v. Bell, 213. 

95. Reformation and foreclosure of mortgage. — A mortgagee may come into 
equity, to have his mortgage reformed, by the correction of a mistake 
in the description of the lands conveyed, and to have it foreclosed 
after the law-day has passed; and when the jurisdiction of the court 
has attached for that purpose, it will go on and settle all questions in 
litigation between the parties, growing out of those matters. Alez- 
ander v. Rea, 450. 

26. When equity will not decree specific performance of contract. — A bill for 
the specific performance of a contract for the division of land be- 
tween two joint owners cannot be sustained, when the complainant’s 
testimony shows that he purchased an undivided interest from the 
defendant, and that the parcel he was to receive on the division was 
in consideration of his interest in the land and the money he paid to 
obtain it. Liddle v. Cameron, 2638. 

When equity will enjoin sale for taxes. — A court of equity will enjoin 
the sale of a manufacturing company’s property for taxes, when it 
appears that while a former suit in chancery was pending between 
the tax-collector and the company, respecting the amount of taxes 
which the company was liable to pay, an act of the legislature was 
passed, at the instance of the company, providing for an adjustment 
or arbitration of the matters in dispute ; that the company complied 
with the terms of that act, and that, in consequence of the tax-collec- 
tor’s refusal to abide by the arbitration, as the act required him todo, 
the chancellor’s decree was affirmed on error against the company. 
Tallassee Manufacturing Co. v. Glenn, 489. 

Equitable set-off against judgment in favor of insolvent estate. — After 
the estate of a deceased judgment creditor has been declared in- 
solvent, the judgment debtor cannot come into equity to establish a 
set-off against the judgment, since he has an adequate remedy in the 
probate court. Walker v. Wigginton’s Adm’r, 579. 

Equitable relief against usury; offer to do equity. — A mortgagor, or 

borrower, seeking equitable relief against usury, must offer in his bill 

to pay the sum due or borrowed, with legal interest; otherwise, the 
bill is without equity, and the court cannot order an account to be 
taken of the mortgage debt, although the respondent declares in his 
answer his willingness to accept the sum borrowed with legal inter- 
est. Eslava v. Elmore, 587. 


bo 
bo | 


to 
8) 


i] 
=) 


II. Pleading and Practice. 


Service of process. — A subpeena in a chancery cause, directed to all 
the defendants to the bill by name, and returned by the sheriff ‘* Ex- 
ecuted on the parties, this October 1st, 1870, with copy,’’ shows a 
sufficient service. Florence v. Paschal, 28. 

81. Parties to bill to enforce vendor's lien. —On the death of the vendor, 

and the final settlement of his estate, his sole heir and distributee 
may maintain a bill to enforce the lien. Hanrick v. Walker, 34. 

82. Parties to bill to recover legacy. — When a bill is filed by one of several 
legatees, to recover his share of a pecuniary legacy in the hands of 
the executor, himself and the executor are the only necessary par- 
ties to the bill; but the joinder of all the other legatees interested 
in the fund, and the personal representatives of those who have died, 
does not make the bill multifarious, or demurrable for misjoinder. 
Millsap v. Stanley, 319. 

33. Same. — One of the two co-sureties on an executor’s official bond, who 

is alleged to be a discharged bankrupt and insolvent, is not a neces- 
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CHANCERY — Continued. 
sary party to a bill for the recovery of a legacy, filed against the 
executor and the other surety. Millsap v. Stanley, 319. 

34. Parties to bill to enforce vendor’s lien. — An administrator de bonis non 
may file a bill to enforce a vendor’s lien on land, which was sold by 
the administrator in chief, under order of the probate court, for dj. 
vision among the heirs ; and although the heirs themselves may algo 
file such a bill, they are not necessary parties to the bill filed by the 
administrator. Hudgens v. Cameron’s Adm’r, 379. 

35. Allegations of wife’s bill, as to creation of her separate estate. — In a bill 
filed by a married woman or widow, seeking to establish her title to 
certain real estate, which she claims as her separate estate, because 
purchased with funds acquired by her own industry and economy ; 
an averment that the property “ is her separate estate ’’ must, on de- 
murrer, be held equivalent to an averment that it was so acquired 
with the consent, concurrence, or approbation of her husband, 
Rivers v. Carleton, 40. 

36. Averment on information and belief. —An averment in a bill in chan- 
cery, that the complainant “is informed and believes, and therefore 
states,” simply puts in issue his information and belief, and not the 
truth or falsehood of the facts thus alleged. x parte Reid, 439, 

37. Multifuriousness.— A bill filed by a mortgagee, asking the correction 

of a mistake in the description of the fands conveyed, and a fore- 

closure of his mortgage, is not multifarious, because it also seeks to 
have another mortgage, executed by the mortgagor on the same day 
with the first, and conveying the same lands, together with other 
property, declared a general assignment, and held to enure to the 
benefit of all the creditors equally, who are not shown to be any 

other persons than the two mortgagees. Alexander v. Rea, 450. 

Same. — A bill is not multifarious, which is filed by the wife against 
her husband, and against several other persons, some of whom are 
in possession of lands which she claims, as a part of her statutory 
separate estate, under a conveyance from her husband during cover- 
ture, and which were bought at execution sale against him by the 
other defendants; and which seeks to recover the lands, to establish 
and quiet her title, and to appoint a trustee of the property for her. 
Barclay v. Plant, 509. 

Bill impeaching decree for fraud.— A bill impeaching a decree for 
fraud, which is an original bill in the nature of a bill of review, can- 
not be maintained, where there appears to have been no intentional 
fraud, and the party complaining has not been injured. Stallworth 
v. Blum, 46. 

40. Bill of review for error apparent. — A bill of review for error apparent 
does not lie, after the decree has been affirmed on appeal; nor on ac- 
count of a merely erroneous judgment, which might be the subject 
of an appeal or rehearing. /b. 46. 

Creditors’ bill with double aspect. — A creditors’ bill in equity may be 
filed with a double aspect; asking, in the alternative, to have two or 
more conveyances, which were executed by the debtor about the 
same time, for the benefit of certain preferred creditors, declared 
fraudulent and void, as having been made with intent to hinder, 
delay, or defraud his other creditors (Rev. Code, § 1865), or con- 
strued as together constituting a general assignment (Rev. Code, 
§ 1867), enuring to the benefit of all his creditors equally. Craw- 

ford v. Kirksey, 590. 

42. Dissolution of injunction on answer of one defendant only.— When 
there are only two defendants to the bill, one of whom is a mere 
stakeholder of the money in controversy, the right to which is liti- 
gated between his co-defendant and the plaintiff, the injunction may 
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CHANCERY — Continued. 
be dissolved on the answer of the contesting defendant, although a 
decree pro confesso has been taken against the defendant who is a 
mere stakeholder. Colton v. Price, 424. 

43. Dissolution of injunction ; chancellor’s duty to prescribe penalty and con- 
dition of appeal bond. — When a bill is dismissed by the chancellor, 
and an injunction granted under it is dissolved, it is his duty to pre- 
scribe the penalty and condition of the appeal bond, if the complain- 
ant should desire to take an appeal, and to have the injunction re- 
stored pending the appeal; and on his refusal to do so, on motion, a 
mandamus will be awarded to compel him. Ez parte Planters’ & 
Merchants’ Mutual Insurance Co. 390. 

44, Violation of injunction, pending appeal.— When an execution on a 
judgment at law has been enjoined, and the injunction, though dis- 
solved by the chancellor, has been restored pending an appeal from 
his decree, the issue of another execution, before the appeal has been 
determined, is a violation of the injunction, and punishable as a con- 
tempt of the chancery court; or it may be made ‘the basis of a sup- 
plemental bill. Balkum v. Harper’s Adm’r, 372. 

45. New matter in answer. — When new matter is brought forward in the 
answer, not responsive to the allegations of the bill, or to the inter- 
rogatories included in or appended to the bill, it is entitled to no 
weight on the hearing, unless proved. Gordon & Stokes v. Bell, 213. 

46. Weight and effect of answer as evidence. — When the defendant’s an- 
swer is offered as evidence by the complainant, it must be treated 
like other confessions ; its admissions and denials must be taken to- 
gether, and due weight must be accorded to the latter. Crawford v. 
Kirksey, 591. 

47, Decree; whether final or interlocutory. —In a chancery cause, the ob- 
ject of which is to compel a final settlement of the defendant’s ad- 
ministration on an intestate’s estate, and a distribution of the un- 
administered assets among the complainants as heirs-at-law and 
distributees, a decree, rendered on the defendant’s motion for a con- 
tinuance, in these words: ‘‘ The case being heard by the court, the 
motion of defendant is granted, on condition that the defendant con- 
sents toa decree being rendered against him, in favor of complain- 
ants, for the sum of seven thousand dollars, it appearing to the satis- 
faction of the court that he is indebted to complainants in a sum 
exceeding seven thousand dollars. Jt is therefore considered, ad- 
judged, and decreed, that complainants recover of defendant the sum of 
seven thousand dollars, for which execution may issue. It is further or- 
dered, that the report of the register in this cause be set aside, and 
that the reference be continued under existing order that he report 
to the next term. All other questions are reserved for the further 
consideration of the court,’’ — is not interlocutory, but final, so far 
as ft relates to the seven thousand dollars, and cannot be altered, or 
set aside, on petition, after the adjournment of the term at which it 
was rendered; and if it is erroneous, the error is cured or waived by 
the consent. Mead v. Christian, 561. 

48, Supersedeas of chancery decrce.—In the absence of statutory pro- 
visions, regulating the practice on the dismissal of a supersedeas in a 
pending chancery cause, the chancellor may, on such dismissal, ren- 
der a final decree against the principal and sureties on the superse- 
deas bond, for the amount of the suspended decree, with interest 
thereon, and costs. Jb. 561. 

49. When chancellor’s decree will be reversed, and cause remanded, for ad- 
ditional evidence. — Where a bill, seeking relief against a judgment 
at law on the grounds of payment and non-service of process, is dis- 
missed by the chancellor, on final hearing on pleadings and proof; 
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CHANCERY — Continued. 
and the evidence on the question of payment, though inconclusive 
induces the belief that, if the debt was not fully paid, creater pay. 
ments had been made on it than had been allowed, the decree wil] 
be reversed, and the cause remanded, in order that the parties may 
introduce additional evidence. Robinson v. Reid’s Executor, 69, 

50. Waiver of demurrer.— When the record does not show that a demur- 
rer to the bill was formally disposed of by the court below, it will be 
regarded as having been waived, and not as having been overruled, 
Corbitt v. Carroll, 315. 

51. Statute of limitations. — The statute which allows a bill in chancery to 
be filed, for the correction of errors in a settlement made by the 
probate court, within two years after the rendition of the decree 
(Rev. Code, § 2274), does not apply to a bill filed by a legatee 
against an executor, asking for an account and the recovery of a 
legacy, and seeking to set aside, as void, settlements made by the 
probate court during the late war, which, under the decisions of this 
court, are not conclusive, but are to be treated as foreign judgments 
only. Millsap v. Stanley, 319. 


CHANGE OF VENUE. 

In civil case. — On consideration of the evidence in this case, tested by 
the principles which govern applications for a change of venue, this 
court finds no error in the action of the court below refusing the ap- 
plication. Forbes v. Loftin, 396. 


CHARGE TO JURY. 

1. Abstract charge. — A charge asked, if abstract, may be refused for that 
reason, although it asserts a correct legal proposition. Noles v. 
Marable, 366. 

. Same. — A charge asked, which asserts a correct legal proposition, may 
nevertheless be refused, if there is no evidence to which it is appli- 
cable; but, if there is any evidence which will authorize the finding 
by the jury of the facts upon which it is based, its refusal is errone- 
ous, although the court may have deemed the witness unworthy of 
credit, or his statements incredible. Gilliam v. The State, 145. 

. Charge misleading jury.— The judgment will not be reversed on ac- 
count of a charge given by the court, which has a tendency to mis- 
lead the jury, unless it appears that they were misled by it; it is the 
right and duty of the party excepting to such a charge to ask an ex- 
planatory charge. J/lart v. Bray & Brothers, 446. 

. Charge on part of evidence. — When the testimony of one witness is of 
such a character that, if believed by the jury, it is decisive of the 
merits of the case, the court may charge the jury hypothetically in 
reference to it, without noticing the other evidence. /h. 446. 

. General charge on evidence. — A general charge on the evidence ina 
criminal case is always of doubtful propriety, and should never be 
given, when requested, unless the evidence is conclusive in its char- 
acter, and leaves no inference of fact to be drawn by the jury from 
the facts proved. Perkins v. The State, 154. 

. Unauthorized interference of court with jury while considering of their 
verdict. — Where the jury in a criminal case, after deliberating for 
several hours on their verdict, were brought into court, by order of 
the presiding judge, without solicitation by them, and asked why 
they did not find a verdict; and on being told that they disagreed, 
he said to them, “that he would keep the court open until they did 
agree; that they had nothing to do but to find the defendant guilty; 
that they were bound to find him guilty under the charge of the 
court, or they would be guilty of moral perjury,’? — Ae/d, that this 
was a most unprecedented and unwarrantable interference with the 
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CHARGE TO JURY — Continued. 
deliberations and province of the jury, and was sufficient, of itself, 
to vitiate any verdict of guilty and judgment of conviction. Perkins 
v. The State, 154. 

7. Charge on effect of evidence. — A charge, instructing the jury in a 
criminal case, “that upon the evidence, the defendant was guilty of 
murder in the first degree, or of nothing,” is a charge on the effect 
of the evidence (Rev. Code, § 2678), and, if given without request of 
either party, is erroneous. Beasley v. The State, 149. 

8. Charge on conclusiveness or effect of evidence. —'The court may instruct 

the jury, without being requested so to do, “that they are bound to 

believe the evidence unless impeached or discredited: ” this is not a 

charge ‘* on the effect of the evidence,” which the court is not au- 

thorized to give unless requested. Rev. Code, § 2678. Rowland § 

Co. v. Plummer, 182. 

Charge on ** effect of evidence.” — A charge on the burden of proof in 
the case, is not a charge “on the effect of the evidence” (Rev. Code, 
§ 2678), which the court is prohibited from giving unless requested. 
Hill’s Adm’r v. Nichols, 336. 

10. Giving charge as asked. — The statute requiring a charge asked, if it 

asserts a correct legal proposition, “ to be given in the terms in which 

it is written” (Rev. Code, § 2756), is imperative; and the refusal to 
give it is an error, for which the judgment will be reversed, although 
the court gave another charge asserting substantially the same legal 

proposition. Carson v. The State, 135. 

‘harge misleading jury, based on facts supposed but not proved. — A 

charge to the jury in a criminal case, instructing them that, if they 

“can account for the loss of the ” articles alleged to have been stolen 

by the defendant, “on any hypothesis consistent with the defendant’s 

innocence, — as, for instance, if the prosecutor left it” in a specified 
place, “or some other person than the defendant took it, — then 
they must find him not guilty,” is calculated to mislead the jury, as 
authorizing them to indulge in supposition of facts not proved. Du 

Bois v. The State, 139. 

General exception to charge of court. — A general exception to an en- 
tire written charge, given by the court ex mero motu, is not suffi- 
ciently specific to authorize the appellate court to inquire into the 
correctness of its several parts and paragraphs: the objectionable 
parts must be specifically pointed out in the exception. Irvin v. 
The State, 181; Cohen v. The State, 108. 

138. Charges to jury; when part of record. — Charges given by the court, 
and excepted to, must be incorporated in the bill of exceptions before 
it is signed; and charges asked in writing, whether given or refused, 
must be so marked by the judge (Rev. Code, §§ 2754-5), and his 
name must be subscribed to the word “ given ’’ or ‘‘ refused,” as the 

‘ase may be; otherwise, they do not become a part of the record. 
Tuskaloosa County v. Logan, 5038. 

Charge as to reasonable doubt. — A charge to the jury, in a criminal 
case, asserting that, “before the defendant can be convicted, the 
evidence must be such as will exclude every doubt to that certainty 
which controls and decides the conduct of men in the highest and 
most important affairs, and to that moral certainty which excludes 
every supposition but that of his guilt, and every reasonable doubt,” 
is calculated to confuse and mislead the jury, and is properly refused. 
Cohen v. The State, 108; William Ray v. The State, 104. 

15. Same. — A charge asked in a criminal case, in these words: “ A rea- 
sonable doubt has been defined to be a doubt for which a reason 
could be given; a probability of the defendant’s innocence is a just 
foundation for a reasonable doubt of his guilt, and therefore for his 
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CHARGE TO JURY — Continued. 
acquittal,” asserts a correct legal proposition, and its refusal is error, 
Cohen v. The State, 108. But see William Ray v. The State, 104, 

16. Charge as to credibility of witness impeached or contradicted. ~ A 
charge asked in a criminal case, in these words: “The testimony of 
a witness for the prosecution, who is shown to be unworthy of credit, 
is not sufficient to justify a conviction, without corroborating evi- 
dence ; and such corroborating evidence, to avail anything, must be 
a fact tending to show the guilt of the defendant,” asserts a correct 
legal proposition, and its refusal is error. Cohen v. The State, 108. 
But see William Ray v. The State, 104. 

17. Charge as to defence of alibi. —A charge to the jury, in acriminal case, 
*“ that the law always looks with suspicion on the defence of an alibi,” 
does not assert a correct legal proposition, is an invasion of the prov- 
ince of the jury, and is unfair to the accused. Spencer v. The State, 
124. 

18. Charge as to intention of parties to contract. —In an action by an infant, 
for the breach of a contract, made by her father, for her employment 
by the defendant as a teacher, a charge instructing the jury, that the 
plaintiff cannot recover, “ if the defendant thought he was contract- 
ing with the father for his own benefit,” is erroneous. Benziger y. 
Miller, 207. 

19. Error without injury in charge to jury against plaintiff showing no title.— 
When the record does not show that the plaintiff below had or offered 
any evidence whatever of right or title in himself to maintain the 
action, this court will not, at his instance, reverse the judgment on 
account of an erroneous charge to the jury, since such charge could 
have worked no injury to him. Bradley v. Hunter, 265. 


CODE OF ALABAMA. See Revisep Cope. 
COMMISSION-MERCHANTS. 


1. What constitutes carrying on business of. — A commission-merchant, as 
the term is used in the revenue law of 1868, is synonymous with the 
legal term factor, and means one who receives goods, chattels, or 
merchandise, for sale, exchange, or other disposition, and who is to 
receive a compensation for his services, to be paid by the owner, or 
derived from the sale, &c., of the goods ; one who ‘‘ shipped cotton 
for different parties, or for about ten or twelve different persons, to 
a firm in Boston, and received a return commission on the cotton so 
shipped,” is only a shipping and forwarding agent, and cannot be 
said to be carrying on the business of a commission-merchant. Per- 
kins v. The State, 154. 

2. Lien of factor in Mobile for purchase-money of cotton sold. — In Mobile, 
a factor who sells cotton for cash has a statutory lien for the pay- 
ment of the purchase-money (Rev. Code, §§ 1164, 1167), which con- 
tinues for fifteen days from the time he gives a ‘ final order ”’ for 
delivery to the purchaser, and is superior to the title of a sub-pur- 
chaser who buys it before the expiration of the fifteen days. Beyer 
& Co. v. Bush & Sons, 19. 

3. When trover lies in favor of factor. — A factor in Mobile, having a 
statutory lien for the unpaid purchase-money of cotton sold by him 
(Rev. Code, §§ 1164, 1167), may maintain trover for its conversion 
by a sub-purchaser, who refuses to deliver it on demand. /h. 19. 


COMMON CARRIERS. 

1. Liability of common carrier for loss of goods. — Tf an express company 
deposits goods on the platform of the railroad depot at the place of 
destination, without delivering them to the consignee, or placing them 
in the custody of any person, this is gross negligence, and renders 
the company liable as a common carrier for their loss; although the 
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COMMON CARRIERS — Continued. 

company’s agent, to whom they were tendered by the consignor’s 
messenger for shipment, at first declined to receive them, because 
the company had no agent at the place of destination, and was not 
allowed to use the depot of the railroad company; and although the 
shipping agent, in signing the receipt, added the words “ owner’s 
risk,’’ but without the knowledge or consent of the consignor; and 
although the consignee, when he ordered the goods to be forwarded 
by the express company, knew that the company had no agent at the 
place of destination, and he had lately received goods forwarded by 
it under receipts containing the same added words. Southern Ez- 
press Co. v. Armstead, 350. 

9. Limitation of carrier’s liability by stipulation in printed receipt. — A com- 
mon carrier cannot limit his liability for the loss of goods, by a stip- 
ulation in a printed receipt that he will not be liable beyond a speci- 
fied sum. 1b, 350. 

8. Sale of goods by common carrier, for non-payment of freight and charges. 
— When goods are delivered by a common carrier at their place of 
destination, and are not taken out of his custody by the consignee 
within sixty days, if they are of a perishable character (or ninety 
days, if not perishable), hey may be advertised and sold by him, for 
non-payment of freight and charges, “ after thirty days’ notice ” (Rev. 
Code, §§ 1884-85) ; and he is not required to wait until the expira- 
tion of the sixty or ninety days, as the case may be, before advertis- 
ing the sale (Bricke 1, J., dissenting.) Western Railroad Co. v. 
Rembert, 25. 

CONFEDERATE STATES. 

1. Confederate treasury-notes, as consideration of note.-- Where a bill of 
exchange, drawn by defendant, in Richmond, Virginia, in 1863, was 
indorsed for his accommodation by plaintiff, and was discounted by 
a bank in Richmond; and the bill not being paid by defendant at 
maturity, plaintiff procured a bank in Mobile, Alabama, where he 
had Confederate money on deposit, to forward to the Richmond bank 
the necessary funds to pay it; and the payment was made in Con- 
federate treasury-notes; held, that a promissory note, afterwards 
given by defendant to reimburse plaintiff for the amount thus paid, 
was supported by a valid consideration, and was not illegal, nor con- 
trary to any principle of public policy. Lyon v. Robertson, 74. 

2. Payment for land in Confederate currency ; vendor’s lien. — A payment 
in Confederate currency, in 1863, for land sold by an administrator, 
under an order of the probate court, on the 7th January, 1861, does 
not discharge the debt, except under peculiar circumstances, which 
must be aflirmatively shown; but the land remains subject to the 
vendor’s lien, at least as to the interest of those parties who did not 
accept the currency so paid. Hudgens v. Cameron’s Adm’r, 379. 

3. Transfer of note in 1862, between parties in New York, while in hands 
of Confederate States receiver in Alabama. — The owner of a promis- 
sory note, being a resident citizen of New York, might there lawfully 
transfer it in the year 1862, to another resident citizen of New York, 
although the note itself was then in the hands of a sequestration re- 
ceiver of the Confederate States in Alabama, where the maker lived. 
Morris & Blair v. Poillon, 403. 

4, Grant of letters testamentary during recent war, — An executor, to whom 
letters testamentary were granted by the probate court of the proper 
county in this State during the recent war, and who thereupon in- 
stituted an action, after the -close of the war, to recover assets be- 
longing to his testator’s estate, may continue such action by virtue 
of new letters, granted to him since its commencement, by the proper 
probate court of the present government. Gilmer’s Executor v. Pur- 
gason, 370. 
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CONFEDERATE STATES — Continued. 

5. Final setilement of administrator's accounts, rendered in 1864, and exe. 
cuted. — A decree of the probate court, rendered in August, 1864 
on final settlement of an administrator’s accounts, will not be set 
aside and vacated, on the ground that it was rendered by a rebe] 
court, and ordered distribution of Confederate bonds and assets, when 
it appears that the distributee who complains of it, being under no 
legal disability at the time, accepted payment in such funds, and 
gave a receipt in full satisfaction of the decree in his favor, and that 
the court, on the filing of said receipt, entered satisfaction of the 
decree, and discharged the administrator from further accountability, 
Catterlin v. Morgan, 501. 

6. Judgments rendered during late war. — Judgments rendered by the 

» courts of this state during the late war, though not void, did not. 

prior to the passage of the act approved February 19, 1867 (Rey, 
Code, § 2877), create any lien on the property of the defendants 
therein, and could not be enforced by execution. Darelay v. Plant, 
5309. 

7. Same.— Under the decisions of this court, settlements made by the 
probate court during the late war are not conclusive, but are to be 
treated as foreign judgments only. Millsap v. Stanley, 319. 

. Receipt of Confederate currency by guardian.— A guardian had no 
authority, during the late war, to convert his ward’s funds into Con- 
federate States bonds or treasury-notes, nor to receive payment of 
a debt in such currency; and on final settlement of his accounts in 
equity, he will be charged with the funds so converted, or the debt 
so collected, on proof that the ward’s interest accrued before the 
war. Corbitt v. Carroll, 315. 

Same. — A guardian is responsible for the funds of his ward, converted 
by him during the late war, or by his agent or attorney, into “ worth- 
less C. S. currency,”’ or Confederate States treasury-notes; but he 
cannot be charged with any conversion, or neglect, or default, where 
the proof only shows that he received Confederate currency, in 
1862, from an executor in Tennessee, but it is not shown when or 
how the rights of the wards accrued. Newman v. leed, 297. 

10. Conversion of ward’s estate by guardian, or investment in Confederate 
treasury-notes. — Under the laws which were in force in this State at 
the time of the passage of the act approved Nov. 9, 1861 (Sess. Acts 
1861, pp. 53-4), the guardian of a lunatic had no authority to con- 
vert or exchange the assets of his ward’s estate into Confederate 
States treasury-notes, or the similar notes issued by the state govern- 
ment existing in Alabamaduring the war; and that act, being passed 
by the said illegal state government, could not confer any such au- 
thority; nor is such unauthorized conversion validated by the subse- 
quent enactment of February 23, 1866 (Rev. Code, § 2135), entitled 
“An act for the relief of executors, administrators, guardians, and 
trustees.’? Moody v. Bibb, 245. 


CONFLICT OF LAWS. 

Transfer of promissory note; governed by what law.— If a married 
woman, residing with her husband in Alabama, acquires a promissory 
note as a part of her statutory separate estate, and she and her hus- 
band afterwards remove to Mississippi, the validity of a transfer of 
the note, subsequently made in Mississippi, whether by delivery or 
in writing, is governed by the laws of that state. Clanton v. Barnes, 
260. 

CONSTITUTIONAL LAW. 
1. Constitutional questions ; rule of courts as to decision of. — This court 
will not decide a question involving the constitutionality of an act of 
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CONSTITUTIONAL LAW — Continued. 
the legislature, where the record presents any other clear ground on 
which its judgment may be based. Smith v. Speed, 277. 

9, Constitutionality of act of April 19, 1873, requiring public school moneys 
to be retuined in counties where collected. —'The act approved April 
19, 1873, entitled “* An act to keep in each county a proportionate 
share of the public school money ”’ (Session Acts 1872-73, pp. 6-9), 
does not violate either the letter or spirit of the constitutional provi- 
sion, contained in the 31st section of the 4th article, ‘* No money shall 
be drawn from the treasury but in pursuance of an appropriation 
made by law.” J. 277. 

3. “ Act for relief of Tallassee Manufacturing Company,” approved Feb- 
ruary 8, 1872. — The act approved February 7, 1872, entitled “ An 
act for the relief of Tallassee Manufacturing Company Number 
One” (Sess. Acts 1871-2, 411-12), which makes it the duty of the 
auditor to ascertain the amount of taxes due from the company dur- 
ing the years 1869, 1870, and 1871, and to certify the same to the 
tax-collector of Elmore county ; and requires the tax-collector to 
receive from the company the amount thus certified, in full payment 
of all taxes due from the company for those years; with a proviso, 
that the company “ pay all the costs that have accrued in litigation 
in a controversy between said company and the tax-collector of El- 
more county,” — is not obnoxious to any constitutional provision: it 
is not an attempt by the legislature to exercise judicial power; nor 
is it an appropriation of money from the public treasury, which re- 
quires a two thirds vote of the general assembly; and the title ex- 
presses the subject-matter with sufficient clearness and fulness. 
Tallassee Man. Co. v. Glenn, 489. 

4. Private legislative act, removing administration of decedent’s estate from 
county of his residence. — A private act of the legislature, removing 
the administration of a decedent’s estate from the county of his res- 
idence at the time of his death, to another specified county, is not 
violative of any constitutional provision. Wright’s Heirs v. Ware, 
549, 

5. Act approved November 28, 1868, ratifying special election of county 
commissioners in Mobile, and extending their term of office. — 'The 
act approved November 28, 1868, entitled “An act to ratify and 
confirm the election held on the 4th, 5th, 6th, 7th, and 8th days of 
February, 1868, for commissioners of revenue of Mobile, Chambers, 
and Baldwin counties, and providing for filling vacancies in the said 
boards ” (Session Acts 1868, p. 352), does not embrace more than one 
subject in its title; and the provision incorporated in the said act, 
extending the term of oflice of the persons so elected, is not liable 
to constitutional objection, because not specifically stated in the title. 
State, ex rel. Carter v. Price, 568. 

6. Constitutionality of revenue law, in requiring license to be taken out by 
lawyers, and punishing failure as misdemeanor. — The legislature has 
the undoubted right to require lawyers, as well as persons en- 
gaged in any other profession, occupation, or business, to take out 
a revenue license, and to make the engaging in any such profession 
or business, without first taking out the required license, punishable 
as a misdemeanor by fine and imprisonment. (SAFFOLD, J., dis- 
senting, held that, since imprisonment for debt was prohibited by the 
constitution, a person who violated the provisions of the law, by 
failing to take out a license, could not be punished by imprisonment, 
though the amount of the license might be collected by execution.) 
Cousins v. The State, 113. 

7. Jurisdiction of city court of Montgomery, and of circuit courts, in civil 
causes involving more than fifty and less than one hundred dollars. — 
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In civil causes, when the amount in controversy is between fifty and 
one hundred dollars, the city court of Montgomery, like the circuit 
court, has concurrent jurisdiction with justices of the peace; which 
jurisdiction is derived from constitutional provisions, and is not af. 
fected by any inconsistent statutory provisions contained in the Re- 
vised Code. Carew & Son v. Lilienthall, 44. 

CONTRACTS. 

1. Construction of written contract for sale of horses, as to offer to return by 
purchaser on discovery of unsoundness. — Under a written contract 
for the sale of two horses, which is signed by both the vendor and 
the purchaser, and states that “the latter has this day bought a pair 
of bay horses, conditionally, for the sum of $500, — $300 to be paid 
down in cash, and the other $200 when the purchaser is satisfied the 
horses are sound ;”’ the purchaser is not bound to pay the $200, if 
one of the horses was unsound at the time of the sale, nor to notify 
the vendor of the discovery of the unsoundness, nor to offer to return 
the horses, or to rescind the contract in part or in whole. Thomp- 
son’s Executors v. Russey, 329. 

2. Agreement to cultivate land on shares.— An agreement between the 

owner of land and another person, to the effect that the latter shall 

cultivate the land, and shall pay to the former a specified portion of 
the products, although it may create a tenancy In common in the 
crops, is not necessarily inconsistent with the relation of landlord 

and tenant. Swanner v. Swanner, 66. 

Intention of parties to verbal contract. — If the intention of the parties 
to a verbal contract is doubtful, though there may be no conflict in 
the evidence, the jury must determine what the contract was. Jb, 
66. 

Charge as to intention of parties to contract. — In an action by an infant, 
for the breach of a contract, made by her father, for her employ- 
ment by the defendant as a teacher, a charge instructing the jury, 
that the plaintiff cannot recover, “if the defendant thought he was 
contracting with the father for his own benefit,’’ is erroneous. Ben- 
ziger v. Miller, 207. 

Assent and intention of parties to contract. — The mutual assent of both 
parties is necessary to constitute a contract ; and if a proposal by 
one party includes any qualifying conditions, the acceptance of the 
proposal is an acceptance of those conditions. Hart v. Bray & Broth- 
ers, 446. 

Forbearance to sue for damages, or prosecute criminally, for enticing ser- 
vant. — Where a landlord and another person, from whose service 
the tenant was enticed away by the landlord, have conflicting liens 
on the tenant’s crop, a promise or agreement by the landlord, who 
has the superior lien, to subordinate his lien to that of the other, if 
the latter will forbear to sue him for damages for enticing away his 
servant, is supported by a valid and sufficient consideration; but an 
agreement by the latter not to prosecute the landlord criminally for 
having enticed away his servant would be contrary to public policy, 
and would not support the landlord’s promise to give priority to the 
latter's lien. Wells v. Thompson, 84. 

7. Validity of contract for forbearance of proceedings in bankruptcy. —A 
creditor who has received from his debtor a payment or preference 
which is offensive to the provisions of the bankrupt law, and on 
which other creditors might institute proceedings under that law 
against the debtor, may lawfully contract with them for the forbear- 
ance of such proceedings; such a contract is not contrary to public 
policy, nor violative of any provision of law. Perryman v. Allen, 
573. 
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CONTRACTS — Continued. 

8. When title to personalty passes by delivery.— Whére lumber was sawed 
by plaintiffs for defendant, and paid for in advance by work done by 
defendant in repairing plaintiffs’ mill, and deposited at a selected place 
on the river bank; and the defendant was notified that it was at his 
risk, and that it would be his loss if carried away by high waters, — 
held, that this was such a delivery as passed the title, and vested the 
right of possession in the defendant. attary v. Cook & Webb, 352. 

9, Construction of receipt. — A receipt, signed “ Hill & Sulser,” is not on 
its face the obligation of a partnership, but imposes a joint and sev- 
eral liability on the parties who signed it; and in an action on such 
receipt, against Oliver P. Hill, or his administrator, the writing is 
competent evidence, without proof of his signature, or the existence 
of a partnership. //ill’s Adm’r v. Nichols, 336. 

10. Confederate treasury-notes as consideration. — Where a bill of ex- 
change, drawn by defendant, in Richmond, Virginia, in 1863, was 
indorsed for his accommodation by plaintiff, and was discounted by 
a bank in Richmond; and the bill not being paid by defendant at 
maturity, plaintiff procured a bank in Mobile, Alabama, where he 
had Confederate money on deposit, to forward to the Richmond 
bank the necessary funds to pay it; and the payment was made in 
Confederate treasury notes; held, that a promissory note, afterwards 
given by defendant to reimburse plaintiff for the amount thus paid, 

yas supported by a valid consideration, and was not illegal, nor con- 
trary to any principle of public policy. Lyon v. Robertson, 74. 


CORPORATIONS. 

1. Foreign corporation ; validity of charter.— An action brought by a 
foreign corporation, organized in Georgia, in 1863, under a general 
law enacted prior to 1861, cannot be defeated by a plea, which avers 
that the corporation was organized for the purpose of running the 
blockade, in violation of the laws of the United States, and that its 
charter was obtained through the action of a rebel court. Importing 
and Exporting Company of Georgia v. Locke, 332. 

2. Same ; action by. — Asa general rule, a foreign corporation may prose- 
cute a suit in the courts of this State, whenever the individual corpo- 
rators would be permitted to do so; though the court might withdraw 
its aid, on clear proof of the treasonable character of the corpora- 
tion. Jb. 332. 

3. Forfeiture of charter. — A corporation is not to be deemed dissolved, 
or its charter forfeited, by reason of any misuser or non-user of its 
franchises, until the default has been judicially ascertained and de- 
clared; and this can only be done by the courts of the state by 
which its charter was granted. Jb. 332. 

. Liability of subscriber for stock in incorporated company; notice of 
call. — Generally, when the law requires notice to be given to a 
party, but does not specify the mode in which it shall be given, per- 
sonal notice must be given and proved, before any liability can be 
fixed on him; but this principle does not apply to the case of a de- 
faulting subscriber to the capital stock of an incorporated railroad 
company, when such personal notice is not required by the charter 
of the company, nor by the terms of the subscription. Grubbs v. 
Vicksburg & Brunswiek Railroad Company, 398. 

5. Judgment against municipal corporation ; how collected. — When a jude- 
ment has been rendered against a municipal corporation, and an ex- 
ecution thereon has been returned “ No property found,” the cor- 
poration may be compelled by mandamus to levy and collect a proper 
tax to satisfy it; but the private property of the inhabitants cannot 
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CORPORATIONS — Continued. 
‘ha, under execution on such judgment. Miller v. Mc Willians, 

6. License tax on lawyers. — Under the constitution and laws of this State 
the legislature may impose a license-tax on lawyers engaged in the 
practice of their profession, and enforce its payment by proper pen- 
alties ;.and this power it may delegate to a municipal corporation 
and has conferred on the city of Montgomery. Goldthwaite y. City 
Council of Montgomery, 486. 

7. Sufficiency of complaint for violation of by-law.— On appeal from the 
decision of the mayor, in a quasi-criminal proceeding for the viola- 
tion of a municipal ordinance, it is not necessary that the complaint, 
or statement of facts, should set ont the ordinance alleged to have 
been violated : it is sufficient to state its date and purpose so as to 
identify it, and allege a violation of it. Jb. 486. 


COSTS. 

Meaning of. “ costs that have accrued”’ in pending suit. — ‘‘ All the costs 
that have accrued,’’ when the words are used in the compro- 
mise of a pending suit, or in a private statute providing for such 
compromise, mean costs that would follow the judgment, and do 
not include attorneys’ fees. Tallassee Mun. Co. v. Glenn, 489, 

See, also, Security FoR Costs. 
COUNTY. 


Liability for fees of counsel for prisoners appointed by court. — An at- 
torney, appointed by the court to defend accused persons who are 
not able to employ counsel (Rev. Code, § 4171), cannot maintain an 
action against the county to recover reasonable fees for his services, 
Posey § Tompkins y. Mobile County, 6. 


COUNTY SOLICITOR. 

1. Appointment of county solicitor by criminal court of Dallas. — When 
the county solicitor is absent, or disqualified, or when there is a va- 
eancy in the office which has not been filled by the judge of the cir- 
cuit, the presiding judge of the criminal court of Da'las may ap- 
point a competent attorney in his place; but such appointment is 
temporary, and cannot extend beyond such absence, disqualification, 
or vacancy. Ex parte Diggs, 78. 

2. Vacation of office by conviction of felony; reversal of conviction, — 
When a county solicitor has been convicted of a felony, his office is 
vacated from the date of the sentence (Rev. Code, §§ 146, 200) ; but, 
if the judgment of conviction is reversed, he is entitled to be re- 
stored to his office immediately, and may compel such restoration, if 
refused, by mandamus. Ib. 78. 


COUNTY TREASURER. 

Right to commissions on taxes collected to pay interest on county railroad 
bonds. — When a county has subscribed for stock in a railroad com- 
pany, under the provisions of the act approved Dec. 31, 1868 (Ses- 
sion Acts 1868, p. 514), and issued its bonds for the amount of its 
subscription, and has levied and collected a special tax to pay the 
interest on such bonds, the county treasurer is not entitled to com- 
missions on the funds so collected, nor can he claim that the money 
should pass through his hands. Barbour County v. Clark, 416. 


COURTS, CIRCUIT AND CITY. 

Jurisdiction in civil causes involving more than fifty, and less than one 
hundred dollars. — In civil causes, where the amount in controversy 
is between fifty and one hundred dollars, the city court of Montgom- 
ery, like the circuit court, has concurrent jurisdiction with justices 
of the peace; which jurisdiction is derived from constitutional pro- 
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COURTS, CIRCUIT AND CITY — Continued. 
visions, and is not affected by any inconsistent statutory provisions 
contained in the Revised Code. Carew & Son v. Lillienthall, 44. 


CRIMINAL LAW. , 
ASSAULTS. 


1. Assault and battery; retaking possession of stolen property. — AD 
assault, and battery cannot be justified, excused, or extenuated, 
by evidence showing that the person assaulted had possession of 
the defendant’s horse which had been stolen, and refused to sur- 
render it on demand. Hendrix v. The State, 148. 

2, Sufficiency of indictment. — An indictment which charges that the de- 
fendants, “ unlawfully, and with maice aforethought, did assault A. 
B. with intent to murder him,’ is good as an indictment for an as- 
sault, but not for an assault with intent to murder; and on a verdict 
of “guilty as charged in the indictment,” it is erroneous to render 
judgment of imprisonment in the penitentiary. Wood v. The State, 
144. 

3. Same. — An indictment founded on section 3672 of the Revised Code, 
which charges that the defendants “did assault and beat A. B. with 
a rope, stick, or whip, having in their possession at the time a pistol, 
with the intent to intimidate the said A. B., and prevent him from 
defending himself,’ although it may not sufficiently charge the 
statutory offence, is nevertheless sufficient, after verdict, to support 
a conviction for an assault and battery. Higginbotham v. The State, 


133. 
BaIL. 


4, Discharge of persons arrested or committed for misdemeanor, on their 
own recognizance, before conviction.— Under the provisions of the 
act approved December 17, 1873 (Session Acts 1873, p. 56), the 
sheriff has no power to discharge, on their own recognizance, per- 
sons who are in his custody under commitment by a magistrate; 
only the committing magistrate, or the officer who makes the arrest, 
has that authority. Smith vy. Strobach, 462. 

5. Jurisdiction of probate judge to grant bail in capital felonies. — Under 
section 4264 of the Revised Code, a probate judge had no jurisdic- 
tion, on habeas corpus, to grant bail to a person who was confined 
under a charge of a capital felony; but under the act approved 
March 20, 1873, amending that section (Session Acts 1872-3, p. 
120), he has equal jurisdiction in such cases, within the limits of his 
county, with cireuit judges and chancellors. Ex parte Keeling, 474. 

6. Mandamus to circuit judge, in matter of prohibition to probate Judge. — 
When a prohibition has been improperly granted by a circuit judge, 
to restrain a probate judge from acting on an application for bail in 
a case which is within his jurisdiction, this court will award a man- 
damus to set aside the order for the prohibition. Jb. 474. 


BuRGLARY. 


7. What constitutes offence. — Entering a house through an open win- 
dow, is not a suflicient breaking to constitute burglary. Pines v. 
The State, 153. 

8. Sufficiency of indictment.—An indictment for burglary (Rev. Code, § 
3695; Form No. 35, p. 811), which charges that the defendant 
‘* broke into the mleeios of M. D.’’ &e., ‘‘ with the intent to 
steal,’’ is fatally defective, because it does not aver an entrance. 
Ib, 158, 

9. Same. — An indictment for burglary (Rev. Code, § 3695), which 
charges the prisoner with breaking and entering a house, ‘‘in which 
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CRIMINAL LAW — Continued. 
there was stored at the time cotton in the seed,’’ without an ayer. 
ment that it was a thing of value, is fatally defective. Norris & 
Coleman v. The State, 126. 


CHANGE Bitis, EmMirtTinG or CrrcuLATING. 


10. What constitutes offence. — To constitute the statutory offence of mak. 
ing, emitting, or circulating change-bills to be used as money (Rey, 
Code, §§ 3643, 3644), it is immaterial what name was given to the 
paper, to what extent it was circulated, what considerations of cop- 
venience prompted it, or what benefit accrued from it to the accused 
or any one else; nor can the criminal intent, necessary to be proved 
be avoided by showing that the act was done through indifference, 
thoughtlessness, or mechanical compliance with the orders of some 
other person. Norvell v. The State, 174. 


CHARGE TO JuRyY. See that title. 


ENTICING AWAY SERVANT. 


11. What constitutes offence. — Under an indictment for enticing away a 
servant or laborer under written contract of service to another (Rey, 
Code, § 3691), a conviction cannot be had on proof that the act of 
hiring was done by the defendant’s agent or partner in business, and 
that the defendant knowingly received a part of the profits of the 
laborer’s service. Roseberry v. The State, 160. 

12. Sufficiency of indictment. — An indictment for enticing away or hiring 
a servant or laborer under written contract of service to another 
(Rev. Code, § 3691), must either state the Christian name of the 
laborer, or allege that it is unknown. Jb. 160. 

EVIDENCE. 

13. Character.— The rule of law is settled in this State, that evidence 
of good character is admissible for the defendant in a criminal case, 
not only where a doubt exists on the other proof, but to generate a 
doubt of his guilt. Carson v. The State, 135. 

14. Confessions. — The prisoner’s confessions in this case, made to the 
bailitf who had him in custody, were held to have been improperly 
received as evidence against him; because the bailiff had said to bim, 
while in his custody, that if he would confess the offence, and tell 
where the stolen property was, he should be turned loose; and it 
was not shown that anything had afterwards occurred to destroy the 
influence of the promise thus made. Ward v. The State, 120. 

15. Declarations denying former admissions, but not forming part of res 
geste. — When the defendant’s admissions or confessions, in a crim- 
inal case, have been offered in evidence against him, he cannot be 
allowed to prove that, when questioned afterwards on the subject, he 
denied that he had made them, and said that he knew nothing about 
the matter. William Ray v. The State, 104. 

16. To what witness may testify.— A witness, testifying to an admission by 
the defendant in a criminal case, may be asked ‘* whether or not he 
supposed that the defendant was jesting.”’ Ib. 104. 

Dying declarations. — Under an indictment for the carnal knowledge 
or abuse of a female child under ten years of age (Rev. Code, § 3663), 
the dying declarations of the child upon whom the offence was com- 
mitted, identifying the prisoner as the perpetrator, are not compe- 
tent evidence. Johnson v. The State, 456. 

18. General charge on evidence. — A general charge on the evidence ina 

criminal case is always of doubtful propriety, and should neve r b 

given, when requested, unless the evidence is conclusive in its char- 

acter, and leaves no inference of fact to be drawn by the jury from 

the facts proved. Perkins v. The State, 154. 
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CRIMINAL LAW — Continued. 

19. Charge as to reasonable doubt.— A charge to the jury, in a criminal 
case, instructing them that, ‘‘ before the defendant can be convicted, 
the evidence must be such as will exclude every doubt, to that cer- 
tainty which controls and decides the conduct of menin the highest 
and most important affairs, and to that moral certainty which ex- 
cludes every supposition but that of his guilt, and every reasonable 
doubt,’ is calculated to confuse and mislead the jury, and is prop- 
erly refused. William Ray v. The State, 104; Cohen v. The State, 
108. 

20. Same. — A charge asked in a criminal case, in these words: “A 
reasonable doubt has been defined to be a doubt for which a reason 
could be given: a probability of the defendant’s innocence is a just 
foundation for a reasonable doubt of his guilt, and therefore for his 
acquittal,” is calculated to confuse and mislead the jury, and is prop- 
erly refused. William Ray v. The State, 104. But see Cohen v. 
The State, 108. 

21. Charge as to credibility of witness impeached or contradicted. — A charge 
asked in a criminal case, in these words: “ The testimony of a wit- 
ness for the prosecution, who is shown to be unworthy of credit, is 
not sufficient to justify a conviction, without corroborating evidence; 
and such corroborating evidence, to avail anything, must be a fact 
tending to show the guilt of the defendant,” is calculated to mislead 
the jury, and is properly refused. William Ray v. The State, 104. 
But see Cohen v. The Stale, 108. 


ForGERY. 


22. What constitutes offence. — A written order or request for money, pur- 
vorting to be addressed by a son to his father, if falsely and fraudu- 
featly done, constitutes a forgery within the meaning of the statute. 
Rev. Code, § 3702. Jones v. The State, 161. 

. Sufficiency of indictment. — An indictment which alleges that the de- 
fendant “ forged an order for money, in words and substance as fol- 
lows ’’ (setting it out), ‘ with intent to defraud,” is sufficiently cer- 
tain and definite, being analogous to the forms prescribed by the 
Revised Code in other cases. /. 161. 


2 


eo 


FRAUDULENT EXHIBITION OF FALSE CoTTON SAMPLE. 


24. Sufficiency of indictment. — An indictment (under Rev. Code, § 3731) 
which alleges that the defendant “fraudulently exhibited a false 
sample of cotton, by means whereof one W. G. was injured,” is suf- 
ficient. Cowles v. The State, 454. 

25. Proof of injury or damage. — To prove injury to the purchaser by the 
fraudulent exhibition of a false cotton sample, the difference in 
value between the cotton as delivered and that represented by the 
sample, at the time and place of sale, must be shown ; if the purchaser 
shipped the cotton to Mobile, and there sold it at a small advance 
on the price paid by him, the prosecution cannot be allowed, for the 
purpose of showing injury or damage to him, to prove that the cost 
of transportation to Mobile was greater than this difference in price. 
Tb. 454. 

GAMING. 

26. Betting at cards ‘in public place.” — Under an indictment which 
charges the defendant with betting at “a game played with cards 
in a public place” (Rev. Code, § 3622), a conviction may be had on 
proof that the game was played ‘at a house where spirituous liquors 
were retailed ;” and if the playing was in an open place, within ten 
feet of the door of the house, and within full view of it, this, in 
contemplation of law, is at the house. Ray v. The State, 172. 
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Same. — Under an indictment which charges the defendant with bet- 
ting ‘‘at a game played with cards in a public place” (Rev. Code 
§ 3622), a conviction may be had, on proof that the game was played 
“at a house where spirituous liquors were retailed ;’’ and if the play- 
ing was in an open place, within ten feet of the door of the house 
and in full view of it, this, in contemplation of law, is at the house. 
(BrickELL, J., dissenting, held, that the previous decisions of this 
court, under indictments for playing cards ‘‘in a public place,” 
should govern this and similar cases; and that where the indictment 
charged the playing to have been at or in “a public place,” while 
the proof showed that it was at one of places ppechaiiliy named in 
the statute, the variance was fatal, and no conviction could be had.) 
Napier v. The State, 168. 

Sufficiency of indictment. — An indictment, which alleges that the de- 
fendant “ bet fractional currency of the United States,” the denomi- 
nation and value of which are averred, ‘‘at a game played with 
cards in a highway, or public place” (Rev. Code, § 3622), is suffi- 
cient. Jb. 168. 

Same. — An indictment, which alleges that the defendant “ bet frac- 
tional currency of the United States,” the denomination and value 
of which are averred, “at a game played with cards by him in a 
public place ” (Rev. Code, § 3622), is sufficient. Ray v. The State, 
172. 

Suffering gaming on premises of licensed retailer. — A licensed retailer, 
or the proprietor or keeper of a house in which spirituous liquors 
are retailed, who would relieve himself from criminal liability for 
suffering gaming in his house (Rev. Code, § 3625), must do some- 
thing more than merely to forbid or remonstrate against the playing; 
he must use all legal and peaceable means to prevent it. Wilcoz v. 
The State, 142. 

HomIcIDE. 

Where two fight willingly. —If two persons fight willingly, on a 
sudden quarrel or provocation, and one kills the other, our statute 
makes the killing manslaughter in the first degree (Rev. Code, § 
3659); and if the killing is committed during a renewal of the 
fight, after the lapse of a sufficient cooling time for passion to 
subside, each being armed with a deadly weapon, this is murder; 
and the slayer cannot, in either case, invoke the doctrine of self-de- 
fence, or claim any immunity on account of his ill-health or inferior 
size. Cates v. The State, 166. 

By officer, when resisted in making arrest. —If a person, having au- 
thority to arrest, and using the proper means for that purpose, be 
resisted, he may repel force by force, and need not give back; and 
if the party making resistance be unavoidably killed in the struggle, 
the homicide is justifiable. But a mere attitude of defiance, or prep- 
aration to resist, not amounting to an assault, especially in cases 
of misdemeanor, will not justify the killing. Clements v. The State, 
117. 

By person having authority to arrest. — On the trial of a person for the 
murder of another, for whose arrest he had a warrant at the time of 
the killing, a charge to the jury, which instructs them that “ if they 
believe, from the evidence, that the prisoner went out with a prede- 
termination to kill the deceased, having the warrant is no excuse, 
and he is guilty of murder in the first degree,” is erroneous: the evil 
intention must coexist with and prompt the deed. /b. 117. 

Presumption of malice.— It is not error for the court to instruct the 
wy ‘‘ that every unexplained homicide is presumptively malicious.” 
b. 117. 
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CRIMINAL LAW — Continued. 

35. Proof as to manner or means. — Where the indictment alleged that 
the prisoner killed the deceased, ‘‘ by cutting bis head off with a 
knife, or with an axe;” and the proof was, that the deceased came 
to his death by some sort of cutting about the neck; a charge to the 
jury, that if they were convinced, beyond a reasonable doubt, that 
the deceased “came to his death at the hands of the defendant, it 
matters not what sort of weapon he was killed with, or how the 
weapon was used,” is not erroneous. Rodgers v. The State, 102. 

36. Charge on effect of evidence.— A charge, instructing the jury in a 
criminal case, “ that upon the evidence, the defendant was guilty of 
murder in the first degree, or of nothing,” is a charge on the effect 
of the evidence (Rev. Code, § 2678), and, if given without request 
of either party, is erroneous. Beasley v. The State, 149. 


INDICTMENT. 


37. Bad punctuation. — Bad punctuation does not vitiate an indictment. 
Ward v. The State, 120. 

38. Joinder of offences.— Two misdemeanors, one punishable by fine and 
imprisonment, and the other by fine only, cannot be joined in one in- 
dictmnent, even in separate counts. Norvell v. The State, 174. 

39. Recilals as to grand jury. — An indictment which, on its face, pur- 
ports to have been found by the “ grand jury of said court,” instead 
of ‘said county,’”’ is not demurrable on that account, when the 
caption shows that the grand jury was properly organized. Perkins 
v. The State, 154, 

40. Waiver of defective service of copy. — Where the prisoner, charged 
with a capital offence, is served with an imperfect copy of the in- 
dictment against him (Rev. Code, § 4171), which, though defective, 
is nevertheless sufficient to inform him of the nature and cause of 
the accusation against him; and pleads not guilty, and permits the 
jury to be empanelled, sworn, and charged with his trial, — he cannot 
object to proceeding with the trial on account of the defective ser- 
vice, when the prosecuting attorney offers to read the indictment to 
the jury. Wade v. The Siate, 164. 

41. Service of copy, &c.—A recital in the record, that “a copy of the 
indictment, together with a list of the jurors regularly empanelled 
for the second week of this term, and the fifty tales jurors summoned 
in this case, was served on the defendant one entire day before the 
day of trial,’ shows a substantial compliance with the requisitions of 
the statute (Rev. Code, § 4171), in the absence of objection in the 
primary court. Rodgers v. The State, 102. 

42. For assault and battery, or assault with inient to murder. — An in- 
dictment which charges that the defendants, “ unlawfully, and with 
maice aforethought, did assault A. B. with the intent to murder him,” 
is good as an indictment for an assault, but not for an assault with 
intent to murder; and on a verdict of “guilty as charged in the in- 
dictment,” it is erroneous to render judgment of imprisonment in the 
penitentiary. Wood v. The State, 144. 

43. For statutory assault with pistol. — An indictment founded on section 
3672 of the Revised Code, which charges that the defendants “ did 
assault and beat A. B. with a rope, stick, or whip, having in their 
possession at the time a pistol, with the intent to intimidate the said 
A. B., and prevent him from defending himself,” although it may 
not sufliciently charge the statutory offence, is nevertheless sufficient, 
after verdict, to support conviction for an assault and battery. Hig- 
ginbotham v. The State, 133. 

44. For burglary.— An indictment for burglary (Rev. Code, § 3695), 
which charges the prisoner with breaking and entering a house, “ in 
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CRIMINAL LAW — Continued. 
which there was stored at the time cotton in the seed,’’ without an 
averment that it was a thing of value, is fatally defective. Norris § 
Coleman v. The State, 126. 

45. For burglary. — An indictment for burglary (Rev. Code, § 3695, 


Form No. 35, p. 811), which charges that the defendant ‘* broke into: 


the storehouse of M. D.’’ &c., ‘‘ with the intent to steal,” is fatally 
defective, because it does not aver an entrance. Pines v. The State, 
153. 

46. Same.— It is no objection to an indictment for burglary, under the 
forms allowed by the Code, that the house broken into is alleged, in 
the disjunctive, to have been “a building within the curtilage of a 
dwelling-house, or a shop, storehouse, warehouse, or other building 
of W. H.” Ward v. The State, 120. ¥ 

47. For enticing away servant. — An indictment for enticing away or hir- 
ing a servant or laborer under written contract of service to another 
(Rev. Code, § 3691), must either state the Christian name of the 
laborer, or allege that it isunknown. Roseberry v. The State, 160. 

48. For forgery. — An indictment which alleges that the defendant 
‘¢ forged an order for money, in words and substance as follows” 
(setting it out), ‘¢ with intent to defraud,” is sufficiently certain and 
definite, being analogous to the forms prescribed by the Revised Code 
in other cases. Jones v. The State, 161. 

49. For fraudulent exhibition of false cotton sample- — An indictment 
(under Rev. Code, § 3731) which alleges that the defendant * fraud- 
ulently exhibited a false sample of cotton, by means whereof one 
W. G. was injured,” is sufficient. Cowles v. The State, 454. 

50. For gaming. — An indictment, which alleges that the defendant “ bet 
fractional currency of the United States,” the denomination and value 
of which are averred, “at a game played with ecards in a highway, 
or public place” (Rev. Code, § 3622), is sufficient. Napier v. The 
State, 168. 

51. Same. — An indictment, which alleges that the defendant “ bet frac- 
tional currency of the United States,” the denomination and value 
of which are averred, ‘‘ at a game played with cards by him in a 
public place” (Rev. Code, § 3622), is sufficient. Ray v. The State, 
172. 

52. For larceny from the person.— An indictment for larceny from the 
person (Rev. Code, § 3707), which alleges the felonious taking from 
the person of W. E. B. of ** one pocket-book, containing fifty dollars 
in national currency of the United States, the exact denomination of 
which is to the grand jury unknown,” and several “ notes’’ on per- 
sons whose names are mentioned, with the amount of each, ‘ of the 
value of more than fifty dollars, the personal property of W. E. B.,” 
contains a sufficient description of the stolen property. Du Bois v. 
The State, 139. 

53. For violution of revenue law.—In an indictment against an attorney- 
at-law, under the 111th section of the revenue law of 1868, for practis- 
ing his profession without a revenue license, an averment that he 
“ violated the provisions of” said law, “in this, that he practised the 
profession of law, for the practice or carrying on of which a license 
is by law required to be taken out, without having paid for and taken 
out said license,” is sufficient on demurrer; and it is not necessary 
that the indictment should state the price of the required license. 
Cousins v. The State, 113. 

54. Same. — An indictment under the revenue law of 1868 (Sess. Acts 
1868, pp. 329-31, §§ 111, 112), for carrying on the business of a re- 
tailer without a license, must allege the place at which the business 
was carried on. Harris v. The State, 127. 
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Sufficiency of indictment in description of stolen property.— An in- 
dictment for larceny from the person (Rev. Code, § 3707), which 
alleges the felonious taking from the person of W. E. B. of “one 
pocket-book, containing fifty dollars in national currency of the 
United States, the exact denomination of which is to the grand jury 
unknown,” and several “notes’’ on persons whose names are men- 
tioned, with the amount of each, “of the value of more than fifty dol- 
lars, the personal property of W. E. B.,’’ contains a sufficient de- 
scription of the stolen property. Du Bois v. The State, 139. 

Proof of value of stolen notes. — Under such an indictment, the prose- 
cution may prove the value of the ‘‘ notes’’ alleged to have been 
stolen, as a fact necessary to fix the grade of the offence. Jb. 139. 

Verdict. — Where the value of the stolen property is alleged in the 
indictment, a verdict of “guilty as charged in the indictment ”’ is 
sufficient. and it is not necessary that it should assess the value of 
each article of the stolen property. Jb. 139. 

Punishment. — On a conviction of grand larceny, or knowingly re- 
ceiving stolen goods of value greater than one hundred dollars (Rev. 
Code, $$ 3706, 3710), the court has no authority to sentence the pris- 
oner to imprisonment in the county jail, since the statute only pre- 
scribes imprisonment in the penitentiary; but, on the reversal of such 
erroneous judgment, the cause will be remanded, not for a new trial, 
but that the proper judgment may be rendered. De Bardelaben v. 
The State, 179. 

Sume. — Under a conviction for larceny, or receiving stolen goods, if 
the value of the goods is assessed by the jury at one hundred dollars, 
the punishment must be by imprisonment in the county jail or hard 
labor for the county, and cannot exceed twelve months (Rev. Code, 
§§ 3708, 3710); if it exceeds one hundred dollars, the offence is a 
felony, and punishable by imprisonment in the penitentiary. Cohen 
v. The State, 108. 

PLEAS AND DEFENCES. 

Alibi. — A charge to the jury, in a criminal case, ‘‘ that the law al- 
ways looks with suspicion on the defence of an alibi,” does not as- 
sert a correct legal proposition, is an invasion of the province of the 
jury, and is unfai¥ to the accused. Spencer v. The State, 124. 

Drunkenness, and mental unsoundness, as excuse for crime. — Although 
‘‘ drunkenness, in itself, is no palliation or excuse for crime” com- 
mitted while under its influence; yet mental unsoundness, superin- 
duced by excessive drunkenness, and continuing after the intoxica- 
cation has subsided, may be an excuse. Beasley v. The State, 149. 

Unauthorized discharge of jury. — The unauthorized discharge of the 
jury in a criminal case, after the trial has been begun, amounts to an 
acquittal, and is available as a defence, on another trial, under the 
plea of former acquittal. Ex parte Clements, 459. 

Mandamus. —A mandamus will not be awarded in a criminal case to 
procure the petitioner’s discharge from custody and further prose- 
cution. under an indictment, when the facts relied on are available as a 
defence under the plea of former acquittal. J). 459. 


Rapr. 

Verdict of guilty under indictment charging disjunctive offences. — 
Under an indictment charging, in the same count, in the disjunc- 
tive, that the defendant committed one or the other of two offences, 
or different grades of the same offence, — e. g., that he ‘‘ did car- 

nally know, or abuse in the attempt to carnally know,” a female child 
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under ten years of age (Rev. Code, §3663), —a verdict of ‘ guilty” 
is sufficient, and not ground of error, or of motion in arrest of jude. 
ment. Johnson v. The State, 456. “ 

65. Dying declarations. — Under an indictment for the carnal knowledce 
or abuse of a female child under ten years of age (Rev. Code 
§ 3663), the dying declarations of the child upon whom the offence 
was committed, identifying the prisoner as the perpetrator, are not 
competent evidence. /b. 456. 

66. Competency of child as witness.— A female child, eight years of age 
upon whom the alleged criminal assault was made, is a competent 
witness for the prosecution, notwithstanding her tender years. Wade 
v. The State, 164. 


RECEIVING STOLEN Goons. 


67. Proof of value of stolen property.— On a trial under an indictment 
for receiving stolen property, the owner of the property may state 
what its value was to him, since that is a fact tending, however 
slightly, to show its real value. Cohen v. The State, 108. 

68. Punishment. — Under a conviction for larceny, or receiving stolen 
goods, if the value of the goods is assessed by the jury at one hun- 
dred dollars, the punishment must be by imprisonment in the county 
jail or hard labor for the county, and cannot exceed twelve months 
(Rev. Code, §§ 3708, 3710); if it exceeds one hundred dollars, the 
offence is a felony, and punishable by imprisonment in the peniten- 
tiary. /b. 108. 

69. Same.— On a conviction of grand larceny,or knowingly receiving 
stolen goods of value greater than one hundred dollars (Rev. Code, 
§§ 3706, 3710), the court has no authority to sentence the prisoner to 
imprisonment in the county jail, since the statute only prescribes im- 
prisonment in the penitentiary; but, on the reversal of such errone- 
ous judgment, the cause will be remanded, not for a new trial, but 
that the proper judgment may be rendered. De Bardelaben v. The 
State, 179. 


REVENUE Law, VIOLATIONS OF. 


70. Constitutionality of revenue law in requiring license to be taken out by 
lawyers, and punishing failure as misdemeanorg— The legislature has 
the undoubted right to require lawyers, as well as persons engaged 
in any other profession, occupation, or business, to take out a rev- 
enue license, and to make the engaging in any such profession or 
business, without first taking out the required license, punishable 
as a misdemeanor by fine and imprisonment. (SAFFOLD, J., dis- 
senting, held that, since imprisonment for debt was prohibited by 
the constitution, a person who violated the provisions of the law, by 
failing to take out a license, could not be punished by imprisonment, 
though the amount of the license might be collected by execution.) 
Cousins v. The State, 113. See, also, Goldthwaite v. City Council of 
Montgomery, 486. 

71. Sufficiency of indictment, against attorney-at-law.—In an indictment 
against an attorney-at-law, under the 111th section of the revenue law 
of 1868, for practising his profession without a revenue license, an 

; averment that he ‘‘ violated the provisions of ” said law, ‘‘ in this, 
that he practised the profession of law, for the practice or carrying 
on of which a license is by law required to be taken out, without 
having paid for and taken out said license,’’ is sufficient on de- 
murrer ; and it is not necessary that the indictment should state the 
price of the required license. Jb, 113. 

72. Same, against retailer of spirituous liquors. — An indictment under the 
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CRIMINAL LAW — Continued. 
revenue law of 1868 (Sess. Acts 1868, pp. 329-31, §§ 111, 112), for 
carrying on the business of a retailer without a license, must allege the 
place at which the business was carried on. Harris v. State, 127. 

73. “ Engaging in or carrying on business ;” what constitutes. — To “ engage 
in or carry on any business,’’ within the meaning of the revenue law, 
is to pursue an occupation or employment as a livelihood, or as a 
source of profit; but it is not necessary that it should be the party’s 
sole occupation or employment. It is a question of intention for the 
determination of the jury. Jb. 127. 

74. Carrying on business of retailing spirituous liquors ; what constitutes. — 
Under an indictment for carrying on the business of retailing spirit- 
uous liquors without a revenue license (Sess. Acts 1868, pp. 329-30, 
§§ 105, 112), a conviction may be had on proof that the defendant, 
‘*on a few several occasions, sold case whiskey in quantities less than 
one quart,” and that he had no license. Lemons v. The State, 130. 

75. Liability of partners and partnership for violation of revenue laws. — 
Where two persons are jointly indicted for carrying on the business 
of retailing spirituous liquors without a license, a joint fine may be 
assessed against them, if they acted as a firm in carrying on the 
business, or a separate fine against each, if they acted individually. 
Tb. 130. 

76. Conviction for retailing spirituous liquors, under indictment for violation 
of revenue law. — Under an indictment for carrying on the business 
of retailing spirituous liquors without a license, in violation of the 
provisions of the revenue law of 1868, a conviction may be sustained 
for retailing without a license, under section 3618 of the Revised 
Code. Jh. 130. But see note at bottom of page 131. 

7. Agency of foreign insurance company ; when revenue license is neces- 
sary. — The agent of a foreign insurance company, who keeps his 
office in West Point, Georgia, and there transacts his business, is 
not required to take out a license under the revenue law of 1868 
(Sess. Acts 1868, p. 830, § 107), because he issues policies on houses 
located in Alabama ; nor is a single act of examining one house in 
this State, with a view to its insurance, sufficient to bring him within 
the provisions of said law, although a personal canvassing in this 
State for applications for insurance might subject him to its penalties. 
Jackson v. The State, 141. 

78. Commission-merchant ; what constitutes carrying on business of.— A 

commission-merchant, as the term is used in the revenue law of 1868, 

is synonymous with the legal term factor, and means one who re- 

ceives goods, chattels, or merchandise, for sale, exchange, or other 
disposition, and who is to receive a compensation for his services, to 
be paid by the owner, or derived from the sale, &c. of the goods; one 
who ‘ shipped cotton for different parties, or for about teg or twelve 
different persons, to a firm in Boston, and received a return commis- 
sion on the cotton so shipped,’’ is only a shipping and forwarding 
agent, and cannot be said to be carrying on the business of a commis- 
sion-merchant. Perkins v. The State, 154. 


SABBATH-BREAKING. 

79. Shooting. —To shoot at a dog on Sunday, in wantonness and mis- 
chief, is a violation of the statute (Rev. Code, § 3614) against Sab- 
bath-breaking. Smith v. The State, 159. 

VERDICT. 

80. Under indictment for larceny.— Where the value of the stolen prop- 
erty is alleged in the indictment, a verdict of “ guilty as charged in 

the indictment ”’ is sufficient, and it is not necessary that it should 
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assess the value of each article of the stolen property. Du Bois y, 
The State, 139. 

81. Verdict under indictment charging disjunctive offences. — Under an jp. 
dictment charging, in the same count, in the disjunctive, that the 
defendant committed one or the other of two offences, or different 
grades of the same offence, — e. g., that he ‘did carnally know, or 
abuse in the attempt to carnally know,’’ a female child under te 
years of age (Rev. Code, § 3663), —a verdict of ‘‘guilty” is suff. 
cient, and not ground of error, or of motion in arrest of judgment, 
Johnson v. The State, 456. 


DAMAGES. 

1. For breach of contract of employment.— In an action against the pro- 
prietor of a school, for the breach of a contract to employ the plain- 
tiff as a teacher, made for her by her father during her absence jn 
Europe, where she was travelling with her mother, the plaintiff can- 
not recover, as a part of her damages, the expenses of her journey 
home, when it does not appear that such expenses were incurred in 
consequence of the contract, or were in the contemplation of the 
parties when it was made. Lenziger v. Miller, 206. 

2. Same ; evidence in mitigation. —In such action, the defendant may 
show, in mitigation of damages, that the plaintiff obtained other 
employment during the time covered by the contract, and received 
compensation for it; but the declarations of the plaintiff's father as 
to such employment and compensation, though made in her presence, 
are mere hearsay, and therefore inadmissible as evidence to prove 
the fact. /b. 206. 

3. Measure of damages for failure to deliver goods sold. — The measure 
of damages which the purchaser is entitled to recover, or recoup, on 
account of the vendor’s failure or refusal to deliver the goods, is the 
difference between the agreed price and the market price at the 
time they ought to have been delivered. /arralson & Co. v. Stein, 347, 

4. Recoupment of damages by purchaser, on partial delivery of goods 
sold. — In an action by the vendor, to recover the price of goods sold 
and only delivered in part, the purebaser may recoup any damages 
sustained by him by reason of the failure or refusal to deliver the 
residue. Jb. 347. 

5. In trespass, for injuries to person. —In an action by a minor, having 
no father or guardian, to recover damages for personal injuries in- 
flicted on her, her bill for medical attendance during her illness, 
caused by such injuries, may be recovered as special damages, though 
it has not been paid. Forbes v. Loftin, 396. 

6. Same; fur personal property destroyed. — In trespass for injuries in- 
flicted on a slave, which caused his death, the measure of damages 
is thé value of the slave at the time of the trespass, with interest 
thereon; and the jury cannot look to the hire in estimating the 

: damages. Fail’s Adm’r v. Presley's Adm’r, 342. 

7. In trover, for injury to fence.— In trover for the conversion of certain 

| fence-rails, or to recover damages for the removal of a partition 

fence, whereby plaintiff's lands were left uninclosed and exposed, 
the defendant cannot be allowed to prove, in mitigation of damages, 
“ that plaintiff’s premises were of small value ; ” notwithstanding the 
plaintiff had been allowed to prove, without objection, the value of 
the rent of his lands. Avary v. Searcy, 54. 

8. Proof of injury, or damage.—'To prove injury to the purchaser by 
the fraudulent exhibition of a false cotton sample, the difference in 
value between the cotton as delivered and that represented by the 
sample, at the time and place of sale, must be shown; if the pur- 
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DAMAGES — Continued. 
chaser shipped the cotton to Mobile, and there sold it at a small ad- 
vance on the price paid by him, the prosecution cannot be allowed, 
for the purpose of showing injury or damage to him, to prove that 
the cost of transportation to Mobile was greater than this difference 
in price. Cowles v. The State, 454. 


DEEDS. 
1. Cancellation. — The cancellation or destruction of a deed for land does 


not divest the title out of the grantee, nor reinvest it in the grantor, 
though such was the intention of the parties. Reavis v. Reavis, 60. 

9, Admisxsibilily of parol evidence to affect. — A creditor, proceeding by 
garnishment against the grantee of his debtor, and contesting the 
answer under an issue on the common counts, cannot claim the 
benefit of a verbal promise by thé garnishee, exacted from him by 
the debtor as a condition of the execution of the conveyance, to pay 
said creditor’s claim in full, when the conveyance recites, as its con- 

: sideration, the garnishee’s promise to pay all the creditors of the 
grantors one half of their respective debts. Murphy & Co. v. Cald- 
well, 461. 

3. Construction of boundary in deed for land, and admissibility of parol evi 
dence to explain. —In the construction of deeds, or other written 
contracts, parol evidence is inadmissible to establish an intention 
different from that which is expressed, but may be received to ex- 
plain what is meant by the words used; and it is available for the 
court, as well as for the jury. Thus, in an action to recover damages 
for the erection of a mill-dam, which overflowed plaintiff's lands, the 
words, ‘* Down the east bank of said creek to the ford below the 
mill, thence with the centre of the creek to the section line,’’ are 
properly construed by the court to mean the top of the bank above 
the ford, and not the low-water line, when it is shown that the plain- 
tiff’s vendor, at the time of the sale and conveyance to him, also 
owned the adjacent lands on the opposite side of the creek, and had 
erected on them a mill, with a dam extending across the creek, 
which he continued to use after the sale and convevance to the plain- 
tiff, and until he sold them to the defendant. Jenkins v. Cooper, 419. 

4. When conveyance of lands will relate back ; relinquishment of dower be- 
tween dates of contract and conveyance.— Where the vendor of lands 
receives payment of the purchase-money at the time of the sale, and 
puts the purchaser in possession, his deed subsequently executed 
will relate back to the date of the contract; and his wife’s relinquish- 
ment of dower to the purchaser, executed during the intermediate 
time, will be upheld. Nelson v. Holly, 3. 

5. Conveyance of lands by husband to wife during coverture. — If the hus- 
band is indebted to the wife as her guardian at the time of the mar- 
riage, he may lawfully convey his lands, or other property, to her 
during the coverture, in payment of such indebtedness. Barclay v. 
Plant, 509. 

6. Conveyance to executors of deceased purchaser at mortgage sale.— On 
the death of the purchaser at a sale made under a power contained 
in a mortgage, without having completed the purchase, his executors 
may pay the purchase-money, and take a deed to themselves as ex- 
ecutors, in trust for the persons interested in the estate; and on the 
title conveyed by such a deed they may recover in ejgctment against 
the mortgagor. Lewis v. Wells, 198. 


DETINUE. 
1. When bailee may maintain detinue. — A bailee, with whom a yoke of 
oxen are left “as a pawn or indemnity ’’ for the return of a hired 
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DETINUE — Continued. 
horse, may maintain detinue for them against any person who does 
not show a better title. Noles v. Marable, 366. 

2. When mortgagee may maintain detinue.— A mortgagee of personal 
property, after the law day has passed, having the Jegal title, anq 
the right to the immediate possession, may maintain detinue againgt 
the mortgagor, although the mortgage itself contains no provision an. 
thorizing him to take possession. Mervine v. White, 388. 

DISCONTINUANCE, 

What constitutes. — A motion for a summary judgment against a sheriff 
and his sureties is not discontinued by the mere omission of the plain- 
tiff to have it formally continued at a former term. tussell v. Rolfe, 
56. : 

DOWER. See Deeps, 4. ‘ 
DURESS. 

What constitutes. — Threats of attaching a tenant’s crop for the payment 
of rent, made by a person who has entered for the purpose of col. 
lecting or securing the rent before its maturity, and who is accom- 
panied by a constable, but has no legal process, do not constitute 
duress. Lehman, Durr & Co. v. Shackieford, 437. 


EJECTMENT. 

When vendor cannot maintain ejectment against purchaser. — A vendor of 
land cannot recover against the purchaser in ejectment, or in a stat- 
utory action in the nature of ejectment (Rev. Code, §§ 2611-14), by 
proving only that he once sold the land to defendant, and executed 
to bim a bond for titles, which is not produced: he must show title 
in himself, or a right to the possession. Olive v. Adams, 373. 


ERROR AND APPEAL. 

1. When appeal lies. — An appeal does not lie from the refusal of the pro- 
bate court to allow an account informally presented by an executor, 
without a settlement in due form. Zrammell’s Executors v. Tram- 
mell’s Heirs, 39. 

Non suit ; when appeal lies. — A nonsuit, taken by the plaintiff in con- 
sequence of the ruling of the court sustaining a demurrer to his 
complaint, is voluntary, and not revisable on appeal under section 
2759 of the Revised Code. Amerson v. Montgomery § Mobile Rail- 
road Co. 497. 

Parties to appeal. — Where an appeal is taken in the names of two 
joint defendants in a judgment or decree, one of whom is dead, and 
a motion is made to dismiss the appeal on that ground, the surviving 
defendant will be allowed to strike out the name of the deceased, 
and to assign errors and proceed in his own name alone. Alexander 
v. Rea, 64. 

4. Amendment of appeal, citation, &c.— Where the names of the parties 
to the judgment or decree appealed from are incorrectly stated in 
the certificate of appeal, citation, and acknowledgment of security 
for costs, the mistake may be amended in the appellate court (Rev. 
Code, §§ 4420-21), and does not furnish sufficient ground for a dis- 
missal of the appeal on motion. Jb. 64. 

Sufficiency of appeal bond. — It is not necessary that an appeal or su- 
persedeas bond should show on its face which of the obligors are sure- 
ties, and which are principals. Cullen v. Lee, 494. 

6. Sufficiency of security fur costs. — An acknowledgment in these words, 
** We acknowledge ourselves securities for all the costs of the appeal 
taken by Matthew A.M and James B. M. from the judgment in said 
cause,’’ is sufficient security for the costs of the appeal, although 
there is another appellant, who is shown to be a married woman, and 
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ERROR AND APPEAL — Continued. 
whose separate estate is affected by the decree appealed from; and 
it is not necessary that the approval of the security should be shown 
by the written indorsement of the clerk or register who accepted it. 
Marshall v. Croom, 479. 

7. Practice on suggestion of appellant’s insanity. —On suggestion to this 
court, supported by aflidavits, that the appellant has become insane 
since the appeal was sued out, but no inquisition of lunacy has been 
held, the cause will be continued, to afford an opportunity for such 
inquisition. Hollingsworth v. Chapman, 23. 

8. Practice on motion to strike out bill of exceptions. — When a bill of ex- 
ceptions is incorporated in the transcript by the clerk, and appears 
to be regular on its face, it cannot be struck out on motion, supported 
by affidavits, on the ground that it was not signed by the presiding 
judge on the trial. If the record has been improperly made up in 
the court below, it must be corrected in that court, and the amended 
record brought up by certiorari. 1b. 23. 

9. When certiorari will not be awarded to appellant. — Under the 11th rule 
of practice (Rev. Code, p. 817), a certiorari from this court will not 
be awarded, at the instance of the appellant, to bring up pleadings 
which appear to have been omitted from the transcript, without any 
showing as to the contents of the omitted pleadings, or the time 
when the appellant discovered the defects of the transcript, or the 
diligence exercised by him in attempting to cure them; nor where 
the omitted pleadings appear to have been mere nullities, which 
might have been stricken out as frivolous. Curry v. Woodward, 
258. 

10. When bill of exceptions will not be established, nor brought upon certiorari. 
— This court will not establish a bill of exceptions, nor, if signed, 
award a certiorari to bring it up as a part of the vecord, when there 
are blanks in material parts of it, and the papers to be inserted are 
not properly identified, T'uskaloosa County v. Logan, 504. 

11. Summons and severance. — Where there is a summons and severance 
on appeal, the parties who assign errors will be treated as the only 
appellants, and will not be heard to complain of errors which are 
only prejudicial to the parties who refuse to join in the assignment. 
Millsap v. Stanley, 319. 

12. Affirmance for want of assignment of errors. — An affirmance for want 
of an assignment of errors, rendered at the second term after the 
cause was docketed, will not be set aside and vacated, on motion, on 
the ground that the failure to assign errors was the result of forget- 
fulness on the part of counsel, superinduced by the omission of the 
clerk to enter their names on the docket at the said second term. 
Dorsey v. Dumas’s Heirs, 244. 

13. Sufficiency of assignments of error. — An assignment of error in these 
words, ** The court erred as shown in the bill of exceptions,” or, 
“ The court erred in each ruling and decision made by it, to which 
the appellants excepted,’’ is too general and vague to bring it within 
the requirements of the rule of practice. Morris § Blair v. Poillon, 
403. 

14, Same. — An assignment of error in these .words, ‘* The court erred in 

the decree rendered,’’ or, “In decreeing relief to the complainant,” 

is not sufficiently specific and definite. Alexander v. Rea, 450. 

Waiver of points not urged or assigned as error. — An assignment of 

error, not urged or noticed in the brief of the appellant’s counsel, will 

be considered as waived; and so also a point which, though excepted 
to in the court below, and urged in the brief, is not specially assigned 

aserror. Rowland & Co. v. Plummer, 182. 

16. Waiver of assignments of error not insisted on.— An assignment of 
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ERROR AND APPEAL — Continued. 
error will be considered as waived, or abandoned, when it is not 
pressed in the argument or brief of counsel, and supported 5 
reasoning on general principles of law, or by the citation of adjudced 
cases, or text-books of recognized authority. It is not enough to 
say, * All the assignments of error are insisted on, and none are 
abandoned.’’ Ashley’s Adm'r v. Martin & Wife, 537. 

17. What is revisable. — In the examination of witnesses, much must nee. 
essarily be left to the discretion of the presiding judge in the court 
below, particularly in the case of a female child of tender years, who 
is offered as a witness to prove carnal abuse of her person; and this 
discretion will not be revised by the appellate court, unless it clear! 
appears to have been improperly exercised. Wade v. The State, 
164. 

18. Error without injury, in charge to jury against plaintiff showing no title, 
— When the record does not show that the plaintiff below had or 
offered any evidence whatever of right or title in himself to main- 
tain the action, this court will not, at his instance, reverse the judg. 
ment on account of an erroneous charge to the jury, since such 
charge could have worked no injury to him. Bradley v. Hunter, 
265. 

19. Same ; in overruling demurrer to special count. — The overruling of a 
demurrer to a special count, which is defective, is error without in- 
jury, when the bill of exceptions shows that the plaintiff was enti- 
tled to recover under the other good counts in his complaint. Hill’s 
Adm’r v. Nichols, 336. 

20. Same ; in overruling demurrer to complaint. — The overruling of a de- 
murrer to the complaint is error without injury, when the defendant 
had the full benefit of his demurrer under the issue joined on his plea; 
or when, if fhe judgment should be reversed on account of the error, 
he could not claim any benefit by the demurrer, because of a repeal 
of the law on which its validity depended. Fail’s Adm’r v. Pres- 
ley’s Adm'r, 342. 

21. Same ; in rulings and charge as to irrelevant evidence. — The rulings of* 
the court below in reference to the admissibility and effect of irrele- 
vant evidence, which the record aflirmatively shows could not have 
prejudiced the appellant, are no ground for a reversal of the judg- 
ment. Grubbs v. Vicksburg & Brunswick Railroad Co. 398. 

ESTATES OF DECEDENTS. e 

1. Forfeiture of cla‘m under statute of non-claim. — Vf a creditor fails to 
present or file his claim against the decedent’s estate within the time 
prescribed by the statute (Rev. Code, § 2239), because he expects 
to receive a larger amount from the estate as a legacy under the de- 
eedent’s will, this does not excuse his failure, nor relieve his claim 
from forfeiture. Gordon v. Ballentine’s Adm’r, 99. 

2. Sale of lands, by order of probate court, for division; place of sale. — 
When a decedent’s lands, consisting of an entire tract which lies in 
two or more counties, are sold for division among the heirs (Rev. 
Code, §§ 2090, 2221), the order of sale must be made by the probate 
court which has jurisdiction of the estate; but the place of sale, 
which must be specified in the order, may be in either one of the 
counties. Calloway v. Kirkland, 401. 

3. Sale of lands for payment of debts ; description of lands in petition. — 
In proceedings before the probate court for the sale of a decedent’s 
lands for the payment of debts, if the lands are so described in the 
petition that the court, aided by its judicial knowledge of the surveys 
of the public lands, must know that they are situated in the county, 
this is sufficient to support the jurisdiction of the court. Money v. 
Turnipseed, 499. 
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ESTATES OF DECEDENTS — Continued. 
4, Same; same. — “ Section 12, T. 17, R. 21,’’ as used in describing the 
lands in the administrator’s petition, though defective as a matter of 
pleading, are sufficient to sustain the sale, when collaterally assailed ; 
and if the order of sale shows that the lands are situated in the 
county, although that fact is not averred in the petition, this will be 
sufficient to sustain the jurisdiction of the court. Wright’s Heirs v. 
Ware, 549. 

5. Same ; sufficiency of petition in averring necessity for sale. — When the 
administrator’s petition, asking a sale of his intestate’s lands for the 
payment of debts (Code of 1852, § 1755), alleges that the estate “is 
involved in debts, and a sale of some portion of said estate is neces- 
sary for the purpose of paying debts, and, in the opinion of your 
petitioner, it will be more beneficial for the estate that the above 
land should be sold, for the purpose of paying debts, than slaves,’’ 
—these averments will be held sufficient to sustain the jurisdiction 
of the court, when the sale is collaterally impeached, in a controversy 
between the purchaser and the heirs-at-law of the intestate. Jb. 549. 

6. Same ; proof ‘** by depositions as in chancery cases.’’? — When the re- 
citals of the record show, that a commission was ordered to be is- 
sued to two “eigenen by name, ‘‘ to take the testimony in this cause, 
and report the same to the court on ”’ a specified day; and that said 
commissioners “ returned the same to the court, which, by order of the 
court, is opened, read, and ordered of file among the papers in the 
cause ;’’ and that “the court proceeding to examine the testimony 
taken in the cause, from which it appears that it will be more for the 
benefit of the estate that the said lands should be sold than slaves; ’’ 
these recitals will be sufficient, when the sale is collaterally assailed, 
to show that proof of the necessity for the sale was ‘‘ taken by dep- 
osition as in chancery cases.’’ Jb. 549. 

7. Constitutionality of private legislative act, removing administration of de- 
cedent’s estate from county of his residence. — A private act of the leg- 
islature, removing the administration of a decedent’s estate from the 
county of his residence at the time of his death, to another specified 
county, is not violative of any constitutional provision. Jb. 549. 

8. Presentation of claim against decedent’s estate, and against insolvent es- 
tate. — Where a non-negotiable note, which has been assigned by 
indorsement, is filed in the office of the probate judge, as a claim 
against the estate of the deceased indorser (Rev. Code, § 2241), 
accompanied with an affidavit, ‘‘ that the above attached note, and 
the indorsement thereof, is correct,’’ this is a sufficient presentation 
to prevent the bar of the statute of non-claim; and if the estate is 
afterwards declared insolvent, and the claim is subsequently filed 
against itin the same form, and with the same affidavit only attached, 
the filing is sufficient (Rev. Code, § 2196), and the defects of the 
aflidavit may be supplied at any time before the final decree. Walker 
v. Wigginton’s Adm’r, 579. 


ESTOPPEL. 
En pais against administrator.— An administrator cannot maintain an 
action for the recovery of a watch, which the friends of the intestate 
pawned to procure his coffin, if he was a party to the transaction, 
though not then the administrator, and the price of the coffin has 
not been paid ; but proof of his presence and passive assent merely 
is not sufficient to defeat his action. Jones’s Adm’r v. Long & 

Mc Morris, 493. 
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APMISSIBILITY AND RELEVANCY. 


1. Proof of malice in suing out attachment. — In an action on an attach. 


ment bond, a second attachment, sued out by the plaintiff therein 
against the defendant one week after the first, is relevant evidence 
on the question of malice. Jyall v. Marx & Co. 31. 


2. Proof of plaintiffs improper motive in bringing suit. — In_ trespass 


for the erection of a mill-dam, which overflowed plaintiff’s lands 
the admission of evidence tending to show that, in bringing the 
suit, the plaintiff’s motive was to harass the defendant into sell- 
ing his mill, cannot be held erroneous by the appellate court, when 
the record does not show whether it was relevant or irrelevant to 
the issues joined. Jenkins v. Cooper, 419. 


3. Proof of general pecuniary condition of country, as relevant to ques. 


tion of guardian’s diligence or negligence in lending out ward’s sur. 
plus moneys. — Where the issue is, whether a guardian has been 
guilty of culpable negligence in not lending out his ward’s surplus 
moneys in his hands, evidence showing the general pecuniary embar- 
rassment and insolvency of the people of the county in which the 
guardian then resided, and of the adjacent counties, is relevant and 
admissible. Ashley’s Adm’r v. Martin & Wife, 537. 


4. Qui-tam action against probate judge ; proof of plaintiff’s ability, promise, 


and failure to prevent marriage. — In a qui-tam action against a pro- 
bate judge, for illegally issuing a marriage license to a minor with- 
out the consent of his parents (Rev. Code, §§ 2339, 2342), the 
defendant cannot be allowed to prove that, after the issue of the 
license, but before the celebration of the marriage, and in ample time 
to prevent it, the plaintiff, who was the father of the minor, was in- 
formed of the issue of the license, and promised to prevent the mar- 
riage, but made no effort to do so. Wood v. Farnell, 546. 


5. Proof of injury or damage.— To prove injury to the purchaser by 


the fraudulent exhibition of a false cotton sample, the difference 
in value between the cotton as delivered and that represented by the 
sample, at the time and place of sale, must be shown; if the pur- 
chaser shipped the cotton to Mobile, and there sold it at a small ad- 
vance on the price paid by him, the prosecution cannot be allowed, 
for the purpose of showing injury or damage to him, to prove that 
the cost of transportation to Mobile was greater than this difference 
in price. Cowles v. The State, 454. 


6. Proof of fraud. — On the issue of fraud vel non in the creation of 


a debt by a bankrupt, by false representations as to the pecuniary 
circumstances of his copartner and the partnership, whereby he 
procured goods on credit, the evidence of indebtedness must be con- 
fined to debts existing at the time the representations were made; 
but subsequent transactions, indicating antecedent indebtedness, 
would be competent evidence. Broadnazx v. Bradford & Co. 270. 


7. Same; insolvency of trustee or assignee. — On the trial of an issue 


respecting the validity of the transfer of a promissory note by the 
husband to a trustee for the wife, between the trustee and attaching ~ 
creditors of the husband, the creditors cannot be allowed to prove 
that the trustee was insolvent at the time the note was transferred to 
him, since the fact of his insolvency does not affect the validity of 
the assignment, nor the rights of the respective parties under it. 
Rowland & Co. v. Plummer, 182. 


8. Garnishment ; proof of other writs.— When a garnishee admits an 


indebtedness in his answer, or it is established against him on a 
contest of his answer, he may reduce the amount of the plaintiff's 
recovery against him, by showing that another creditor has recovered 











oo” 


wSTeETlUfrw 





INDEX. 643 


EVIDENCE — Continued. 

a judgment in garnishment against him, which he has paid; but he 
cannot complain of the rejection of such garnishment and judgment 
as evidence, when he does not show that his indebtedness was less 
than the amount of the two judgments rendered against him. New 
Orleans, Mobile & Chattanooga Railroad Co. v. Long, 498. 

9, Proof of character in criminal case.— The rule of law is settled 
in this State, that evidence of good character is admissible for the 
defendant in a criminal case, not only where a doubt exists on the 
other proof, but to generate a doubt of his guilt. Carson v. The 
State, 135. 

10. Proof of value of stolen property.— On a trial under an indictment 
for receiving stolen property, the owner of the property may state 
what its value was to him, since that is a fact tending, however 
slightly, to show its real value. Cohen v. The State, 108. 


ADMISSIONS, CONFESSIONS, AND DECLARATIONS. 


. Proof of partnership. — The declaration or admission of one partner, 
that another person is a member of the firm, is not competent evi- 
dence to prove the partnership as against the latter, when not made 
in his presence. Cross v. Langley, 8. 

. Admission of record by affidavit in cause.— The affidavit of the plaintiff, 
made on a motion to set aside an entry of satisfaction of a judgment, 
that another person had an interest in the judgment jointly with 
him, is admissible evidence for the defendant under the plea of pay- 
ment, in a subsequent action on the judgment, in support of partial 
payments made to that person. Penn v. Edwards, 63. 

13. Declarations made in party's presence. — When an infant sues for the 

> breach of a contract of employment, made for her by her father, 
the defendant may show, in mitigation of damages, that the plaintiff 
obtained other employment during the time covered by the contract, 
and received compensation for it; but the declarations of the plain- 
tiff’s father as to such employment and compensation, though made 
in her presence, are mere hearsay, and therefore inadmissible as evi- 
dence to prove the fact. Benziger v. Miller, 207. 

Proof of boundary. — A disputed boundary line may be proved by 
reputation, or by the admissions of an adverse party in interest. 
Shook vy. Pate, 91. 

15. Diagram of land.—In testifying as to a disputed boundary line, a 
surveyor may use a diagram to illustrate his evidence, or make it in- 
telligible to the jury, although the diagram was not made by himself, 
and is not shown to contain a perfectly accurate description of the 
lands. Jb. 91. 

16. Ex parte survey. — A survey of a disputed line, made by any other 
person than the county surveyor, is not competent evidence against 
a party who had no notice of it, and who did not participate in 
making it. Avary v. Searcy, 54. 

17. Confessions in criminal case. — The prisoner’s confessions in this 
case, made to the bailiff who had him in custody, were held to have 
been improperly received as evidence against him; because the bailiff 
had said to him, while in his custody, that if he would confess the 
offence, and tell where the stolen property was, he should be turned 
loose; and it was not shown that anything had afterwards occurred 
to destroy the influence of the promise thus made. Ward v. The 
State, 120. 

18. Declarations denying former admissions, but not forming part of res 

geste. — When the defendant’s admissions or confessions, in a crim- 

inal case, have been offered in evidence against him, he cannot be 
allowed to prove that, when questioned afterwards on the subject, 
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19. 


20. 


21. 


22. 


23. 


24. 


25. 


26. 


he denied that he had made them, and said that he knew nothing 
about the matter. Ray v. The State, 104. 

Dying declarations. — Under an indictment for the carnal knowledge 
or abuse of a female child under ten years of age (Rev. Code, § 3663), 
the dying declarations of the child upon whom the offence was com. 
mitted, identifying the prisoner as the perpetrator, are not competent 
evidence. Johnson v. The State, 456. 


BuRDEN AND WEIGHT OF PROOF. 


Under plea of payment. — When the plea of payment is interposed, 
in an action on an open account, the burden of proof is on the de- 
fendant; and if the evidence on that point is equally balanced, the 
plaintiff is entitled to a verdict. Shulman, Goetter §& Weil v. Brantley 
& Copeland, 81. 

As to transfer of note, on contest between attaching creditors and trans. 
JSeree.— Where a garnishee answers, admitting the execution of a 
promissory note by him to the defendant in attachment, but stating 
that, since the service of the garnishment, he has been notified of the 
transfer of said note to another person; and an issue is thereupon 
made up under the statute (Rev. Code, § 2978) between the plaintiff 
in attachment and the transferee; in which the latter alleges “ that 
said promissory note was, for valuable consideration, transferred and 
assigned by indorsement to him, and that he is the lawful holder 
thereof;” and the plaintiff “takes issue on the facts stated in said 
claim, and denies that the claimant is the owner of said note,” — the 
plaintiff is the actor, and the onus is on him to prove the invalidity 
of the alleged transfer. Rowland § Co. v. Plummer, 182. 

As to breach of special contract.—In an action for the breach of a 
written contract, which acknowledges the receipt of money “ on ac- 
count of application for salt,’’ the onus is on the defendant to show 
the delivery of the salt, and not on the plaintiff to show its non-de- 
livery. Hill’s Adm’r v. Nichols, 336. 

Weight of positive and negative testimony. — A charge asked, in these 
words: ‘* When testimony is of a positive character, it cannot be 
overturned by mere negative testimony,’’ is properly refused. Stod- 
dard v. Kelly’s Adm’r, 453. 

Charge as to reasonable doubt in criminal case.— A charge to the 
jury in a criminal case, asserting that, “ before the defendant can be 
convicted, the evidence must be such as will exclude every doubt, to 
that certainty which controls and decides the conduct of men in the 
highest and most important affairs, and to that moral certainty which 
excludes every supposition but that of his guilt, and every reasonable 
doubt,”’ is calculated to confuse and mislead the jury, and is properly 
refused. Cohen v. The State, 108; Ray v. The State, 104. 

Same.— A charge asked in a criminal case, in these words: “A 
reasonable doubt has been defined to be a doubt for which a reason 
could be given: a probability of the defendant’s innocence is a just 
foundation for a reasonable doubt of his guilt, and therefore for his 
acquittal,’’ asserts a correct legal proposition, and its refusal is error. 
Cohen v. The State, 108. But see William Ray v. The State, 104. 

Charge as to credibility of witness impeached or contradicted. — A 
charge asked in a criminal case, in these words: “ The testimony of 
a witness for the prosecution, who is shown to be unworthy of credit, 
is not sufficient to justify a conviction, without corroborating evi- 
dence; and such corroborating evidence, to avail anything, must be 
a fact tending to show the guilt of the defendant,” asserts a correct 
legal proposition, and its st em is error. Cohen v. The State, 108. 
But see William Ray v. The State, 104. 
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JUDICIAL KNOWLEDGE. 


97. Terms of court, and coincidence of days of week and month. — This court 


will take judicial notice of the commencement and duration of the 
terms of the circuit court, and of the coincidence of the days of the 
week and month, so as to determine that a specified day fell in the 
second week of the term of the court below. Rodgers v. The State, 
102. 


28. Public historical facts.—In this case, the court takes judicial notice 


of the fact, as a matter of public history, that the evil sought to 
be remedied by the “funding act” of Dec. 19, 1873, in requiring 
county treasurers, under penalties, to pay into the treasury the iden- 
tical moneys received by them in payment of taxes, was speculation 
by those officers in warrants issued by the State; and also of the his- 
torical fact, that the purpose of the constitutional provision, “ No 
money shall be drawn from the treasury but in pursuance of an ap- 
propriation made by law,’’ was to prevent the executive power from 
controlling the public moneys, and not to restrict the legislative 
power. Smith v. Speed, 276. 


29. Government surveys of public lands.— The courts will take judicial 


notice of the government surveys of the public lands in this State, 
and know that lands lying in “township seven, range twenty-nine,”’ 
can only be found in Henry county. Money v. Turnipseed, 499. 


30. General pecuniary condition of country. — The courts will take judi- 


cial notice of the fact, as a part of the history of the times, that the 
people of this State were, in 1867, in a condition of very great pecun- 
iary embarrassment and insolvency, and that, in consequence of 
this state of affairs, it may not have been practicable for a guardian, 
at that time, to make a safe loan of a large sum of money, without 
some delay after its receipt. Ashley's Adm’r v. Martin & Wife, 537. 


OBJECTIONS TO EVIDENCE. 


$1. General objection. — The written contract on which the action is 


founded is ‘* evidence of the existence of the debt, or that the party 
undertook to perform the duty for which it was given ’’ (Rev. Code, 
§ 2681); and if it is not, of itself, competent evidence under the com- 
mon counts in the complaint, an objection to its admissibility must 
be confined to those counts. //ill’s Adm’r v. Nichols, 336. 


32. Waiver of defective proof. — A party cannot claim any advantage, 


in instructions to the jury, on account of the absence of evidence 
which was excluded on his own motion. Jb. 336. 


33. Irrelevant evidence in rebuttal of irrelevant evidence. — When irrel- 


35. 


evant evidence has been admitted without objection, the adverse 
party may move to exclude it, at any time before the cause has been 
submitted to the jury, but he has no right to rebut it by other irrele- 
vant evidence. Avary v. Searcy, 54. 


. Error without injury in rulings and charge as to irrelevant evidence. — 


The rulings of the court below in reference to the admissibility 
and effect of irrelevant evidence, which the record affirmatively 
shows could not have prejudiced the appellant, are no ground for a 
reversal of the judgment. Grubbs v. Vicksburg § Brunswick Rail- 
road Co. 398. 


OPINION, AND LEGAL CONCLUSION. 


What witness may testify, as matter of fact.—In an action to recover 


damages for the removal of a partition fence, although the evidence 
does not show that the fence was a statutory partition fence (Rev. 
Code, § 1292), a witness may testify that it “ was a partition fence,” 
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if he knows the fact that it was erected by agreement between the 
parties who owned the lands; and the statement is not objectionable 
as a ‘* conclusion of law.’? Avary v. Searcy, 54. ; 


36. Same.— A witness, testifying to an admission by the defendant jn 


a criminal case, may be asked “whether or not he supposed that 
the defendant was jesting.”” Ray v. The State, 104. 


37. When witness may testify from written memoranda, without personal rec. 


ollection. — A witness who, in the course of his duty or employ- 
ment, made an entry of a transaction at the time it occurred, may 
testify in reference to it from his entry, although he has no personal 
recollection of the matter. Cowles v. The State, 454. 


38. County surveyor as expert.— A county surveyor, testifying as to a 


line which he has himself run, may state that it was run correctly, 
and may state the facts on which he bases his opinion of its correct- 
ness; as that he found the “corner stake,’’ ‘‘ bearing points,” 
“ marked trees,” &c. Shook v. Pate, 91. 


PAROL AND WRITTEN. 


39. Parol agreement outside of written. —In a contest between the land- 


lord and another person, as to the relative priority of their liens on 
the tenant’s crop, each having a written contract with the tenant, a 
parol agreement between themselves as to their liens, supported by 
a valid consideration, is outside of their written contracts with the 
tenant, and between different parties, and may therefore be upheld. 
Wells v. Thompson, 84. 


40. Explanation of boundary in deed. — In the construction of deeds, or 


other written contracts, parol evidence is inadmissible to establish 
an intention different from that which is expressed, but may be re- 
ceived to explain what is meant by the words used ; and it is avail- 
able for the court, as well as for the jury. Thus, in an action to 
recover damages for the erection of a mill-dam, which overflowed 
plaintiff’s lands, the words, “ Down the east bank of said creek to 
the ford below the mill, thence with the centre of the creek to the 
section line,” are properly construed by the court to mean the top of 
the bank above the ford, and not the low-water line, when it is 
shown that the plaintiff's vendor, at the time of the sale and con- 
veyance to him, also owned the adjacent lands on the opposite side of 
the creek, and had erected on them a mill, with a dam extending 
across the creek, which he continued to use after the sale and con- 
veyance to the plaintiff, and until he sold them to the defendant. 
Jenkins v. Cooper, 419. 


41. Contradicting recitals of deed as to consideration. — A creditor, pro- 


ceeding by garnishment against the grantee of his debtor, and con- 
testing the answer under an issue on the common counts, cannot 
claim the benefit of a verbal promise by the garnishee, exacted from 
him by the debtor as a condition of the execution of the conveyance, 
to pay said creditor’s claim in full, when the conveyance recites, as 
its consideration, the garnishee’s promise to pay all the creditors of 
the grantors one half of their respective debts. Murphy § Co. v. 
Caldwell, 461. 


PARTIES, EXAMINATION OF. 


42. In actions by or against executors or administrators. —In an action 


against an executor or administrator, founded on an account, or 
other non-negotiable contract for the payment of money, which has 
been assigned, the plaintiff’s assignor or transferror is not a compe- 
tent witness for him, to prove any transaction with or statement by 
the decedent in his lifetime. (Prters, C. J., dissenting.) Louis's 
Adm’r v. Easton, 470. 











































48. As to meaning of ‘dollars 


51. Receipt. — A receipt, signed “ Hill & Sulser,’ 
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43. Same. —In an action by a surviving partner, to recover a debt due 


to the late partnership, the defendant is a competent witness for 
himself (Rev. Code, § 2704), and may testify as to transactions with 
the deceased partner; such a case does not come within the excep- 
tion to the statute, as to suits ‘‘ by or against executors or adminis- 
trators.” Bragg v. Clark, 363. 


44. Examination of party as witness against himself. — Under the statute 


abolishing the incompetency of parties as witnesses in civil cases, 
a party may examine his adversary as a witness in open court, and 
is not compelled to file interrogatories to him, as under the former 
statute. Revised Code, §§ 2704, 2731. (Prters, C. J., dissent- 
ing.) Olive v. Adams, 373. 


PRESUMPTIONS. 


45. Payment of note.— Possession of a promissory note by the maker, 


and of a receipt from the payee for the amount of the note, to be 
credited on the note, is suflicient to create a presumption of payment 
of the note. Penn v. Edwards, 63. 


46. Malice in case of homicide. —It is not error for the court to in- 


struct the jury, on a trial under an indictment for murder, “that 
every unexplained homicide is presumptively malicious. Clements v. 
The State, 117. 


47. Settlement of accounts. — Whatever presumption of finality arises 


from a settlement of accounts between two parties, is rebutted and 
destroyed when the details of the settlement show that the particu- 
lar matter afterwards litigated, though anterior to the settlement, 
was not embraced in it. Wharton v. Cain, 408. 

” in note.— A promissory note for the 
payment of ‘* dollars,’’ dated in January, 1865, is presumed to be 
payable in lawful money, and not in Confederate currency; but this 
presumption may be rebutted by proof of an agreement or under- 
standing, express or implied, that it should be paid in Confederate 
currency. Jlightower v. Maull, 495. 


PRIMARY AND SECONDARY. 


49. Notice to produce papers. — When a party desires to use as evidence 


a paper or writing which is in the possession of his adversary, he 
must give notice to produce it, before he can adduce secondary evi- 
dence of its contents. Olive v. Adams, 373. 


Private WRITINGS. 


50. Contract sued on. — The written contract on which the action is 


founded is “ evidence of the existence of the debt, or that the party 
undertook to perform the duty for which it was given” (Rev. (ode, 
§ 2681); and if it is not, of itself, competent evidence under the 
common counts in the complaint, an objection to its admissibility 
must be confined to those counts. Hill’s Adm’r v. Nichols, 336. 

’ is not on its face the 
obligation of a partnership, but imposes a joint and several liability 
on the parties who signed it; and in an action on such receipt, 
against Oliver P. Hill, or his administrator, the writing is competent 
evidence, without proof of his signature, or of the existence of a part- 
nership. /b. 336. 


VARIANCE. 


52. In description of note sued on.— Where the promissory note sued on 


is described in the complaint as payable generally, while that offered 
in evidence is payable at a bank, or other specified place, the vari- 
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ance is immaterial, as the legal effect of the note is the same in both 
eases. Clark v. Moses, 326. 

53. Same. — When a promissory note is on its face made negotiable and 
a at a specified place, “ with the current rate of exchange on 

ew York,” it may be described in the complaint as payable gen. 
erally, and the other words may be omitted. (BrIcKELL, J,, dis. 
senting.) Morris § Blair v. Poillon, 403. 

54. Homicide; proof as to manner or means. — Where the indictment al- 
leged that the prisoner killed the deceased, “by cutting his head ] 
off with a knife, or with an axe;” and the proof was, that the de- 
ceased came to his death by some sort of cutting about the neck; q 
charge to the jury, that if they were convinced, beyond a reasonable 
doubt, that the deceased ‘‘ came to his death at the hands of the de- 
fendant, it matters not what sort of weapon he was killed with, or 
how the weapon was used,” is not erroneous. Rodgers v. The 
State, 102. 


EXECUTION. 

1. Execution on judgment after lapse of year and day.— An execution on 
a judgment, issued after the lapse of a year and a day, without a re- 
vivor by scire facias, although forbidden by the statute (Rev. Code, 
§ 2830), is not void, but voidable only at the option of the defendant, 
unless other persons have in the mean time acquired rights; and it is 
sufficient to sustain a sale, when collaterally assailed by another 
creditor of the defendant, although the plaintiff in execution was the 
wife of the defendant, and herself became the purchaser at the sale. 
Brevard’s Executors v. Jones, 222. 

2. Erasures and interlineations in execution by deputy clerk. — Where an 
execution from the chancery court, not having been levied, was taken 
by the sheriff, after the return day had passed, to the office of the 
register in chancery; and the register’s deputy, at the request of the 
sheriff, thereupon erased the name of the month to which the execu- 
tion was returnable, and substituted the name of the next month; 
and this was done a second time, without any formal return of the 
execution being made in either instance, — held, that these altera- 
tions did not affect the validity of the execution, or of a sale made 
under it after the second alteration, when collaterally assailed. Jb. 
222. 

3. Return of execution from chancery court. — An execution from the chan- 
cery court is required to be made returnable on the first Monday in 
some month (Rev. Code, § 3478), and the day must be specified in 
the writ ; and if the day specified is beyond the next term of the 
court, this does not render the execution void. Jb. 222. 

4. Return of execution. — The return of an execution must be made to the 
clerk (Rev. Code, § 2852), and is not complete when the execution 
is found in the sheriff's office, after the return day, with his return 
indorsed on it. Balkum v. Harper's Adm’r, 429. 

5. Sales of lands after defendant's death, under fi. fa. levied in his lifetime. 
— Under the statute which allows an execution, received by the 
sheriff during the defendant’s lifetime, to be levied after his death 
(Rev. Code, § 2875), lands may be sold after the defendant’s death, 
under a levy made in his lifetime, and personal notice thereof given 
tohim. Jones’s Adm’r v. Ray, 600. 

6. Proof of title under sheriff’s sale. — When a defendant in a chancery 
cause claims title under a purchase at sheriff’s sale, but not in re- 
sponse to the allegations of the bill, it is not sufficient for him to pro- 
duce the sheriff’s deed, and make it an exhibit to his answer; he 
must also show the judgment, execution, and levy. Gordon & Stokes 








v. Bell, 213. 
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7. Title of purchaser at sheriff’s salee— To make out a title by purchase 
at sheriff’s sale, the purchaser must show a valid judgment, an ex- 
ecution thereon, a levy and sale, and a sheriff’s deed; and if his deed 
shows on its face that the sale was made under an execution issued 
on a judgment which was not valid, or which could not be enforced 
by execution, he cannot ne aye his title, thus acquired, by show- 
ing that there was also in the sheriff’s hands, at the time of the sale, 
an execution issued on a valid judgment. Barclay v. Plant, 509. 


EXECUTORS AND ADMINISTRATORS. 

1. Grant of letters testamentary during recent war. — An executor, to whom 
letters testamentary were granted by the probate court of the proper 
county in this State during the recent war, and who thereupon in- 
stituted an action, after the close of the war, to recover assets be- 
longing to his testator’s estate, may continue such action by virtue 
of new letters, granted to him since its commencement, by the proper 
probate court of the present government. Gilmer’s Executor v. Pur- 
gason, 370. 

2. When administrator may sue in his own name. — An administrator may 
sue in his own name, on a promissory note or bill of exchange payable 
to himself individually, which he has taken in settlement or compro- 
mise of a debt due to the estate; and his removal pending the suit is 
no defence to the action, unless it is shown that he has been in some 
way discharged from the liability thus incurred. McGehee v. Slater, 
431. 

Warranty of soundness by administrator, on sale of personal property. — 
In an action by an administrator, on a promissory note given for the 
price of mules sold by him, a plea averring that he represented the 
mules to be sound, when in fact they were unsound, is fully met and 
answered by a replication, that he sold the property in his represen- 
tative character, and made no representations of soundness. Stod- 
dard v. Kelly’s Adm’r, 453. 

. Termination of administrator’s authority pending action by him; how 
pleaded. — Under the plea of ne unques administrator, to an action 
brought by an administrator in his official capacity, the defendant 
cannot show that the plaintiff’s authority has ceased since the com- 
mencement of the suit; that fact must be specially pleaded to the 
further maintenance of the action, or puis darrein continuance, ac- 
cording as it occurred before or after issue joined or plea pleaded. 

Wilson v. Bothwell’s Adm’r, 378. 

Estoppel against administrator. — An administrator cannot maintain an 
action for the recovery of a watch, which the friends of the intestate 
pawned to procure his coffin, if he was a party to the transaction, 
though not then the administrator, and the price of the coffin has not 
been paid; but proof of his presence and passive assent merely is not 
sufficient to defeat his action. Jones’s Adm’r v. Logan & McMorris, 
493. 

. Promissory note of executor. — A promissory note, given by an execu- 
tor, is his personal contract, and will not support an action against 
him in his official capacity, although words descriptive of his repre- 
sentative character are added to his signature. Christian v. Morris, 
585. 

. Transfer of note by executor. — A promissory note, payable to execu- 
tors, and given for the price of property sold by them under an order 
of the probate court, may be transferred by them to a distributee, in 
payment pro tanto of his distributive share ; and such transfer passes 
a title to the distributee, on which he may maintain an action against 
the maker, or successfully defend an action by an administrator de 
bonis non. Clark v. Moses, 326. 
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EXECUTORS AND ADMINISTRATORS — Continued. 


8. Final settlement of administrator’s accounts, rendered in 1864, and ere. 


cuted. — A decree of the probate court, rendergd in August, 1864, on 
final settlement of an administrator’s accounts, will not be set aside 
and vacated on the ground that it was rendered by a rebel court, and 
ordered distribution of Confederate bonds and assets, when it appears 
that the distributee who complains of it, being under no legal dis. 
ability at the time, accepted payment in such funds, and gave a re- 
ceipt in full satisfaction of the decree in his favor, and that the court, 
on the filing of said receipt, entered satisfaction of the decree and dis- 
charged the administrator from further accountability. Catterlin y, 
Morgan, 501. 


9. When equity will enjoin execution against administrator personally, on 


judgment against him officially. — When an execution on a judgment 
or decree against an administrator, to be levied de bonis intestatis, has 
been returned “ No property found,” and the estate is afterwards de- 
clared insolvent, a court of equity will enjoin an execution against 
him personally, issued after the declaration of insolvency, although 
he may also have it superseded. Lambert v. Mallett, 73. 


10. Same. — When an execution on a judgment or decree against an ad- 


ministrator, to be levied de bonis intestatis, has been returned “No 
property found,” and the estate is afterwards declared insolvent, a 
court of equity will enjoin an execution against him personally, is- 
sued after the declaration of insolvency ; and it is no defence toa 
bill filed for that purpose, that the insolvency of the estate was caused 
by the administrator’s neglect to collect the solvent assets. Balkum 
v. Harper’s Adm’r, 429. 


11. Sale by administrator of deceased mortgagee, under power in mortgaqe. — 
A ) gqagee, I ga 


Where a mortgage of lands contains a power of sale by the mort- 
gagee, “ his heirs, and assigns,’’ on default being made in the payment 
of the secured note; and the mortgagee dies, leaving the unpaid note 
as assets of his estate; the power of sale may be exercised by his ad- 
ministrator, if not by the terms of the mortgage itself, certainly by 
virtue of the statute. Rev. Code, § 1589. Lewis v. Wells, 198. 


12. Conveyance to executors of deceased purchaser at mortgage sale.—On 


the death of the purchaser at a sale made under a power contained 
in a mortgage, without having completed the purchase, his executors 
may pay the purchase-money, and take a deed to themselves as ex- 
ecutors, in trust for the persons interested in the estate; and on the 
title conveyed by such a deed they may recover in ejectment against 
the mortgagor. J). 198. 


13. Ex parte allowance of executor’s account against estate. — One of two 


joint executors, having an account against his testator’s estate for 
goods furnished during a series of years, cannot present it informally 
to the probate court, and ask its allowance : he must make a settle- 
ment in proper form. Trammell’s Executors v. Trammell’s Heirs, 


EXEMPTION. 


1. Allotment of exempt property for use of decedent's widow and family, un- 


der act of February 8, 1872.— The widow of a decedent may elect, 
or the appraisers appointed by the court may allot to her, money in- 
stead of other personal property, as exempt from administration un- 
der the provisions of the act approved February 8, 1872 (Sess. Acts 
1871-2, p. 91); and when such allotment is made, the probate court 
has no power, ex mero motu, to set it aside. Ex parte Reavis, 210. 


2. Same, under Rev. Code, § 2061, — The probate court has no power to 


set aside, ex mero motu, an allotment of personal property made by 
an administrator, as exempt from administration under section 2061 
of the Revised Code, Jhb. 210. 
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EXEMPTION — Continued. 

3. Partnership property. — Money or property belonging to a partnership 
may be claimed by the partners individually, as exempt from levy and 
sale under legal process against them individually. Howard v. Jones 
& Starke, 67. 

4. Partner’s right to claim exemption of partnership property. — When two 
members of an insolvent partnership have, without the consent or ac- 
quiescence of the third partner, assigned the partnership assets to a 
trustee for the benefit of its creditors, and the trustee has sold them, 
the third partner may claim his interest in the proceeds of sale, to 
the extent of one thousand dollars, as exempt from the payment of 
debts, and recover it by action against the trustee. (BRICKELL, J., 
dissenting.) Dunklin v. Kimball, 251. 


FORGERY. See Crimrnar Law, 22, 23. 
FRAUD. 


1. When misrepresentations constitute fraud. — Generally, a misrepresen- 
tation as to a matter of law is not a fraud, in the absence of special 
circumstances, or peculiar relations of trust and confidence between 
the parties; but a misrepresentation by the holder of a tenant’s notes 
for the rent of land, as to his legal right in respect to the crop grown 
on the land, made to a sub-tenant, who was ignorant of the terms of 
the contract between the tenant and his landlord, and by which he 
was induced to surrender a legal right, would be a misrepresentation 
as to a matter of fact, and would constitute a fraud. Lehman, Durr 
§ Co. v. Shackleford, 437. 

2. Same. — False representations by the bankrupt, as to the pecuniary 
condition of the partnership of which he is a member, made with the 
intent to procure goods on credit, and by means of which goods were 
thus obtained, constitute a fraud within the meaning of the 33d see- 
tion of the bankrupt act, and avoid his discharge as to the debt so 
created; but his representations as to the pecuniary circumstances 
of his copartner, though false, are not fraudulent, unless they were 
known by him to be false, or were made with the intent to deceive; 
and if his statements as to the pecuniary circumstances of his co- 
partner were true, his failure to notify the creditor of an assignment 
subsequently made by said partner, would not constitute a fraud. 
Broadnax v. Bradford & Co. 271. 

3. Proof of fraud.— On the issue of fraud vel non in the creation of a 
debt by a bankrupt, by false representations as to the pecuniary cir- 
cumstances of his copartner and the partnership, whereby he pro- 
cured goods on credit, the evidence of indebtedness must be confined 
to debts existing at the time the representations were made; but 
subsequent transactions, indicating antecedent indebtedness, would 
be competent evidence. Jb. 271. 

4, Fraudulent chancery decree. — A decree in chancery foreclosing a mort- 
gage, if obtained by fraud, is void, and will be so declared at the in- 
stance of a party whose rights are injuriously affected by it, on bill 
filed to set it aside on that ground; and an asserted title, founded 
upon it, is also void. Eslava vy. Eslava, 32. 


FRAUDS, STATUTE OF. 

1. Contract not to be performed within one year, and to answer for default 
of another. — A promise by the landlord, to a person from whose ser- 
vice he has enticed away the tenant, and to whom the tenant was 
then indebted for advances made under a former contract, to subor- 
dinate his lien as landlord on the tenant’s crop to the other’s statu- 
tory lien for advances, in consideration that the latter would forbear 
to sue him for damages, is not within the statute of frauds (Rev. 
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Code, § 1862), unless the landlord also agreed to answer for any de. 
fault of the tenant to the other. Wells v. Thompson, 84. 

Security for costs by non-resident. — An indorsement on the complaint, 
in these words, ‘‘ E. Brooks, security for costs,’’ which is shown to 
have been written by the plaintiff’s attorney, in the presence of said 
Brooks, and by his direction, is not a compliance with the statute 
(Rev. Code, § 2802), which requires security for the costs in actions 
by non-residents; but is void under the statute of frauds (Rev. Code, 
§ 1862), and incapable of confirmation or amendment. Bullard y, 
Johns, 382. 


3. Contract not to be performed within one year. — A verbal contract for 


4. 


the rent of a house for the term of one year, to commence at a future 
day, is void under the statute of frauds. Rev. Code, § 1862. Par. 
ker’s Adm’r v. Hollis & Alexander, 411. 

What is sufficient note or memorandum. — Where parties negotiate b 
letter for the performance of services by one for the other, and the 
letters show on their face that they are merely used as a means of 
communication, and are not intended to be the contract itself, it is 
not necessary that they should be stamped as a contract, under 
‘« schedule B”’ of the internal revenue law; though one of them may, 
nevertheless, be such a “note or memorandum of the contract, ex- 
pressing the consideration, and subscribed by the party to be charged 
therewith,’’ as will satisfy the requisitions of the statute of frauds, 
Rev. Code, § 1862. Benziger v. Miller, 206. 


5. Memorandum of sale by auctioneer. — A memorandum of a sale made 


6. 


under a mortgage, by an agent who also acted as auctioneer, and in- 
dorsed on the mortgage, in these words: ‘‘ The within property was 
this day sold by me, as agent of G. M. F., as administrator of the 
mortgagee, J. P. F., deceased, for $2,300, at public auction, to E. 
Davis, March 23, 1869,” signed by the said agent, contains a sub- 
stantial compliance with the requisitions of the statute of frauds. 
Rev. Code, § 1863. Lewis v. Wells, 198. 

Who may object to defective memorandum of sale by auctioneer. — Only 
the parties to the sale can take advantage of any defects or irregu- 
larities in the memorandum made by the auctioneer; and if they 
complete the sale without objection, by payment of the purchase- 
money, and execution and acceptance of a deed, it does not lie in the 
mouth of the mortgagor, whose lands were thus sold under a power 
contained in the mortgage, when sued by the purchaser, to object 
to the sufficiency of the memorandum made by the auctioneer, or to 
the fact that the mortgagee’s agent acted as auctioneer at the sale. 
Ib. 198. 


7. Registration of assignment of promissory note. — An assignment indorsed 


on a promissory note, in these words: “ For and in consideration that 
I am indebted to my wife, A. E., in the sum of $5,000, for money of 
her separate estate borrowed and used by me, and am desirous to 
pay the same, I do hereby transfer and assign the within note to W. 
‘T. P., as trustee for the said A. E., who, as trustee, is hereby di- 
rected and empowered to collect the amount of same when due, and 
pay the proceeds to the said A. E. as a credit on my indebtedness to 
her,” — is not such an instrument for the security of a debt as is re- 
quired to be recorded. Rev. Code, § 1561. Rowland & Co. v. Plum- 
mer, 183. 


8. Who is creditor under statute of frauds (Rev. Code, § 1865).— One 


of several co-sureties, who has paid the debt in full to the creditor, 
is a creditor of a co-surety who has paid nothing, within the meaning 
of the statute of frauds (Rev. Code, §§ 1865, 1867), from the time of 
the payment. Crawford v. Kirksey, 591. 
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FRAUDS, STATUTE OF — Continued. 

9. Validity of conveyance by insolvent debtor to bona fide creditor.— A 
debtor, though insolvent, may make an absolute conveyance of a 
part of his property to a bond fide creditor, in payment or satisfaction 
of his debt, if there is no intent to hinder, delay, or defraud his other 
creditors; and a court of equity will not hold such conveyance to be 
fraudulent and void as against other creditors, on account of the ad- 
mitted insolvency of the debtor, the relationship between him and 
the grantee, the pendency of suits against him for a large amount, 
the threatened institution of other suits, the failure to record the deed 
until after the commencement of the next ensuing term of the court 
in which the suits were pending, and the retention of possession by 
the debtor after the execution of the conveyance. These facts, 
though admitted in the answers, are mere indicia of fraud, and are 
not sufficient, of themselves, to overcome the positive denials of 
fraud, and the explanation of the retention of possession under a con- 
tract of renting, when the answers are offered in evidence by the 
complainant, and are not overturned in these particulars by other 
evidence. Crawford v. Kirksey, 591. 

10. Validity of conveyance for indemnity of sureties against nominal liability. 
_— A deed of trust, executed by an insolvent debtor, to indemnify the 
sureties on his official bond as executor or administrator against their 
liability on the bond, is without consideration, and fraudulent and 
void as against creditors, if, at the time of its execution, their liabil- 
ity was merely nominal, and, on a subsequent final settlement, he 
was found to be not indebted to the estate, and was discharged. Jb. 
591. 

11. General assignment for benefit of creditors. —If a debtor makes an ab- 
solute conveyance of all his property to one of his creditors, in con- 
sideration of the grantee’s promise to pay another creditor the full 
amount of his debt, and to pay all the other creditors one half of 
their respective claims (Rev. Code, § 1867), the stipulation for the 
benefit of the creditor who was to be paid in full will enure to the 
equal benefit of all the others. Murphy & Co. v. Caldwell, 461. 

FRAUDULENT CONVEYANCES. See Fravups, Stature oF, 7-11. 
“FUNDING ACT.” 

1. Auditor’s duty, under 15th section, in issuing warrants on treasury payable 
in state obligations. — Under the * Act to provide for the funding of 
the domestic debt of this State,’’? approved December 19, 1873 (Ses- 
sion Acts 1873, 40-56), the 15th section of which forbids the auditor 
to issue any warrant on the treasurer, after the 1st day of January, 
1874, unless there are at the time funds in the treasury which can be 
applied to its payment; while the first proviso to that section de- 
clares, ‘that any public creditor may, if he elect, receive payment 
of his claim on the warrant of the auditor, so expressed, in the obli- 
gations herein authorized, “if such be then in the treasury,’ the ital- 
icized words simply mean, that the obligations must be in the pos- 
session, or under the control of the proper state officers, and not that 
they shall have been issued by the auditor, and shall have come back 
into the treasury in payment of taxes; and it is the duty of the audi- 
tor, on the demand of any state officer who elects to receive payment 
of his salary in such obligations, to draw his warrant on the treasurer, 
in favor of such officer, expressing on its face that it is payable in 
such obligations. (BricKELi, J., dissenting.) Smith v. Jones, 465. 

2. Act of April 19, 1873, ** to keep in each county a proportionate share of 
the public school money,” not repealed by *‘ funding act” of Dec. 19, 
1873. — The act approved April 19, 1873, entitled “ An act to keep 
in each county a proportionate share of the public school money ”’ 
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“FUNDING ACT” — Continued. 

(Session Acts 1872-73, pp. 6-9), which requires the auditor to draw 
his warrant on each county tax-collector, in favor of the count 
treasurer, for ninety per cent. of the amount of school money which 
the county will be entitled to receive, as proximately ascertained and 
certified to the auditor by the superintendent of public instruction: 
and directs the tax-collector to pay to the treasurer, out of the 
moneys collected by him for taxes, the amount specified in this war- 
rant, taking the treasurer’s receipt, which is made receivable by the 
auditor as a voucher in favor of the tax-collector, is not repealed b 
those provisions of the act approved December 19, 1873, entitled 
‘¢ An act to provide for the funding of the domestic debt of the 
State ” (Session Acts 1873, pp. 45-56), which require the tax-col- 
lector, under heavy penalties, to pay into the treasury the identical 
moneys received by him in payment of taxes, and forbids its use by 
him for any other purpose. Smith v. Speed, 276. 


GAMING. See Crimrmar Law, 26-30. 
GARNISHMENT. 


. Joinder of persons as garnishees. — Any number of persons may be 
joined in a writ of garnishment, whether they are liable or indebted 
to the defendant jointly or severally, and such joinder does not make 
the writ subject to a plea in abatement. Curry v. Woodward, 259, 

2. Defects in garnishment ; how taken advantage of.— A demurrer does 
not lie to a writ of garnishment, which is mere process, and serves 
its purpose when it brings the garnishee into court: defects in it, if 
available at all, can only be reached by motion to quash, or by plea 
in abatement. Jb. 259. 

. Garnishment of debtor of partner individually, under attachment against 
partnership. —In an action against a partnership, setting out the 
names of the individual partners, commenced by attachment, and 
founded on a partnership debt, money in the hands of a garnishee, 
belonging to one of the partners individually, may be subjected; but 
a chose in action cannot. Pearce §& Co. v. Shorter & Brother, 318. 

. What demands may be subjected by garnishment. — A garnishee is re- 
quired to answer as to any indebtedness on his part to the defendant, 
at the time of the service of the garnishment, or at the time of 
making his answer, and also as to any future indebtedness that may 
arise under any existing contract (Rev. Code, § 2944); and judgment 
may be rendered against him for any such indebtedness admitted 
in his answer. New Orleans, Mobile & Chattanooga Railroad Co. v. 
Long, 498. 

5. Admissibility of other garnishments as evidence. — When a garnishee 
admits an indebtedness in his answer, or it is established against him 
on a contest of his answer, he may reduce the amount of the plain- 
tiff’s recovery against him, by showing that another creditor has re- 
covered a judgment in garnishment against him, which he has paid; 
but he cannot complain of the rejection of such garnishment and 
judgment as evidence, when he does not show that his indebtedness 
was less than the amount of the two judgments rendered against 
him. Jb. 498. 

6. Burden of proof as to transfer of note, on contest between attaching cred- 

itors and transferce.— Where a garnishee answers, admitting the 

execution of a promissory note by him to the defendant in attachment, 
but stating that, since the service of the garnishment, he has been 
notified of the transfer of said note to another person; and an issue 
is thereupon made up under the statute (Rev. Code, § 2978) between 
the plaintiff in attachment and the transferee; in which the latter 
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GARNISHMENT — Continued. 
alleges ‘‘ that said promissory note was, for valuable consideration, 
transferred and assigned by indorsement to him, and that he is the 
lawful holder thereof;” and the plaintiff ‘‘takes issue on the facts 
stated in said claim, and denies that the claimant is the owner of 
said note,” — the plaintiff is the actor, and the onus is on him to 
prove the invalidity of the alleged transfer. Rowland & Co. v. 
Plummer, 182. 

7. Conflicting rights of attaching plaintif/s and transferee of note, as affected 
by notice of transfer.— Where the plaintiffs in attachment seek to 
condemn, in the hands of a garnishee, a promissory note which was 
transferred by the defendant in attachment to a trustee for his wife; 
and an issue is made up between them and the transferee, to test 
their respective rights to the note, or to the debt evidenced by it; if 
it appears that the transfer was in fact made before the service of 
the garnishment, although the garnishee was not notified of it until 
after the service, the claim of the transferee must prevail over that 
of the plaintiff in attachment. Jb. 182. 

8. When judgment cannot be rendered against garnishee on answer, without 
summons to third person as claimant of debt. — When a garnishee 
states in his answer that he purchased from the defendant his in- 
terest in a mercantile partnership, and gave his note for the agreed 
price, payable to said defendant as agent of his wife; and that said 
defendant, at the time said note was given, “said that he owed 
debts, and probably judgments, and that he was operating for his 
wife, and wanted the contract written so that his creditors could not 
touch it;’’ it is error to render judgntent against the garnishee, for 
the amount of the debt thus admitted, without bringing in the de- 
fendant’s wife, and giving her an opportunity to assert her right to 
the note. Boyd & Boyd vy. Cobbs, 82. 

9. Same. — Where a garnishee states in his answer, that he had pur- 
chased the defendant’s stock of goods from an assignee, to whom 
they had been conveyed for the benefit of creditors, and had given 
his several promissory notes for the purchase-money, some payable 
to the assignee, and others to creditors who had liens on the goods, 
it is error to render judgment against the garnishee on this answer 
(Rev. Code, § 2977), without bringing in these parties as claimants. 
Molton & Falkner v. Escott & Sons, 77. 

10. Judgment by default on process not signed by clerk. — When a garnish- 
ment is sued out in aid of a pending suit, and the record shows that 
the summons was not signed by the clerk, a judgment by default 
against the original defendant is void, and a judgment by default 
against the garnishee is also void. Sheppard v. Powers & Brothers, 


377. 
GUARDIAN AND WARD. 
1. When guardian may sue in his own name. — A guardian, appointed by 


a probate court in this State, in June, 1861, may sue in his own 
name on a promissory note made payable to him, and given for the 
hire of his ward’s property. Hightower v. Maull, 495. 

2. Liability of quardian, acting under void appointment, as trustee in in- 
vitum. — One who assumes to act as the guardian of an infant, with- 
out authority, or under an appointment which is void for want of 
jurisdiction in the court by which it was granted, becomes liable as a 
trustee in invitum, and may be made to account in a court of equity. 
Corbitt v. Carroll, 315. 

3. Same.— A person who assumes to act as the guardian of a lunatic 
without authority, or under an appointment by the probate court 
which is void for want of jurisdiction, may be charged as a trustee 
in invitum, and compelled to account in the chancery court; and he 
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GUARDIAN AND}; WARD — Continued. 
cannot protect himself from such accounting by pleading a former 
settlement in the probate court, which was void for want of jurisdic. 

tion. Moody v. Bibb, 245. 

4. Appointment of guardian of lunatic.— An appointment by the probate 
court, in 1849, of a guardian for a supposed lunatic, without an in- 
quisition of lunacy, and without notice to the lunatic, is absolutely 
void. Jb. 245. ‘ 

5. Conversion of ward’s estate by guardian, or investment in Confederate 
treasury-notes. — Under the laws which were in force in this State at 
the time of the passage of the act approved Nov. 9th, 1861 (Sess, 
Acts 1861, pp. 53-54), the guardian of a lunatic had no authority to 
convert or exchange the assets of his ward’s estate into Confederate 
States treasury-notes, or the similar notes issued by the state govern- 
ment existing in Alabama during the war; and that act, being passed 
by the said illegal state government, could not confer any such au- 
thority; nor is such unauthorized conversion validated by the subse- 
quent enactment of February 23, 1866 (Rev. Code, § 2135), entitled 
‘¢ An act for the relief of executors, administrators, guardians, and 
trustees.”’ Jb, 245. 

6. Receipt of Confederate currency by guardian.— A guardian had no 
authority, during the late war, to convert his ward’s funds into Con- 
federate States bonds or treasury-notes, nor to receive payment of a 
debt in such currency; and on final settlement of his accounts in 
equity, he will be charged with the funds so converted, or the debts 
so collected, on proof that the ward’s interest accrued before the 
war. Corbitt v. Carroll, 315. 

7. Same. —A guardian is responsible for the funds of his wards, converted 
by him during the late war, or by his agent or attorney, into “ worth- 
less C. S. currency,” or Confederate States treasury-notes; but he 
cannot be charged with any conversion, or neglect, or default, where 
the proof only shows that he received Confederate currency, in 1862, 

i from an executor in Tennessee, but it is not shown when or how the 

rights of the wards accrued. Newman v. Reed, 297. 

8. Guardian’s commissions. — A guardian is entitled, on final settlement 
of his accounts, to commissions on the amount of his receipts and 
disbursements, as shown by the record; and no voucher or proof ali- 
unde is necessary to sustain the item for such credit. Jb. 297. 

9. Vouchers for credits, and proof thereof. — When the items of credit 
in a guardian’s account current are objected to and contested on his 
final settlement, they should not be allowed, unless supported by 
proper vouchers and sutflicient proof of their correctness. Jb. 297. 

10. Parties to decree. — A decree of the probate court, rendered against a 

t guardian on final settlement of his accounts, will not be reversed on 
error or appeal, at his instance, because the names of all the wards 
are not set out in the decree, when their names are fully shown by 
the record, and no objection was taken in the court below on account 
of the parties. Jb. 297. 

11. Loan of ward’s funds by guardian. — A guardian has authority, and 
it is made his duty by statute (Rev. Code, § 2426), to lend out the 
surplus money of his ward on bond and mortgage, or on good per- 
sonal security; and if he takes a note with suflicient sureties for 
money thus loaned, and resigns before the note becomes due, he is 
not responsible for any loss that may afterwards occur. /b, 297. 

12. Same.—In the discharge of the duty imposed on him by law (Rev. 
Code, § 2426), to lend out, “if practicable,” his ward’s surplus 
moneys in his hands, on bond and mortgage, or on good personal 
security, a guardian must be allowed a reasonable time after the re- 
ceipt of the money, and can only be required to exercise his best 
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GUARDIAN AND WARD — Continued. 
judgment and discretion under all the circumstances of the particu- 
jar case; and he cannot be charged with interest on such surplus 
funds not loaned out, unless he is shown to have been guilty of cul- 
pable negligence in not lending them out. Ashley’s Adm’r v. Mar- 
tin & Wife, 537. 

13. Waiver of conversion of ward's funds from currency inio gold.— lf a 
guardian, acting under an order of the probate court, buys gold with 
currency belonging to his ward’s estate; and the ward, after her 
marriage, receives the gold without objection, she cannot afterwards 
charge him with the premium paid, as for an unauthorized conver- 
sion. /b. 537. 

14. Counsel fees. — On final settlement of the accounts of a deceased 
guardian, by his widow as administratrix, she should be allowed 
reasonable counsel fees for services rendered on the settlement, to be 
paid out of the ward’s estate, when the matters principally contested 
are all decided against the ward. [b. 537. 

15. Conclusiveness of annual settlements. — On final settlement of a guar- 
dian’s accounts, previous annual or partial settlements made by him 
“are presumed to be correct, but may be impeached for fraud, or 
for any arithmetical or other error” (Rev. Code, § 2422); and 
under this judicial presumption, the annual settlement must stand, 

.and be deemed correct, until successfully impeached for fraud, mis- 
take, or error. /b. 537. 

16. Settlement of gquardian’s accounts before ward’s majority. — A final set- 
tlement of a guardian’s accounts, made by him voluntarily before his 
ward has attained majority, is not void on that account. Spencer vy. 
Speneer’s Executor, 445, 

17. Liahlity of quardian’s surety. — On final settlement of a guardian’s 
accounts in equity, the sureties on his official bond are responsible 
equally with their principal; and they cannot escape responsibility 
on account of the invalidity of his appointment, when he is held ae- 
countable as a trustee in invitum. Corbitt v. Carroll, 315. 


HUSBAND AND WIFE. 

1. Liability of husband, and of wife's statutory separate estate, for goods 
bought by wife. — Where goods are purchased by the wife, consisting 
partly of necessary household supplies and partly of articles in- 
tended for resale by her, neither her husband, nor her statutory sep- 
arate estate, is liable for the latter articles; but this does not dis- 
charge or affect the liability which the statute imposes on them for 
the necessaries. Rev. Code, § 2376. Parker & Wife v. Dillard & 
Jones, 14. 

2. Purchase by wife of hushand’s lands, at sale by assignee in bankruptey. — 
A married woman, owning a statutory separate estate, may, with the 
assent of her husband, become the purchaser of his lands at a sale 
made by his assignee in bankruptey, and take the title in her own 
name; and the lands so purchased, and paid for with her own funds, 
become a part of her statutory separate estate. L/umv. Harrison, 16. 

8. Wife's separate estate ; how erea‘ed, and when protected against husband's 
creditors. — A married woman may, with the consent or approbation 
of her husband, acquire a separate estate in the savings of her own 
industry and economy, which a chancery court will protect against 
the subsequent creditors of her husband; and if her husband uses 
her separate funds, thus acquired, in the purchase of lands, taking 
the title to himself individually, and mortgages these lands, against 
her consent, to secure debts subsequently contracted by him, she 
may maintain a bill in chancery, after her husband’s death, against 
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HUSBAND AND WIFE — Continued. 
the mortgagee and a purchaser at the mortgage sale. Rivers y, 
Carleton, 40. 
. Allegations of wife's bill, as to creation of her separate estate. —In a pi] 
j filed by a married woman or widow, seeking to establish her title to 
certain real estate, which she claims as her separate estate, because 
purchased with funds acquired by her own industry and economy ; 
an averment that the property ‘‘is her separate estate” must, on 
demurrer, be held equivalent to an averment that it was so acquired 
with the consent, concurrence, or approbation of her husband. Jp, 
40. 
When wife, having adequate remedy at law, cannot come into equity to 
t protect statutory separate estate. — A married woman, having an un- 
recorded deed from her husband, for lands which he conveyed to her 
in consideration of her separate property previously converted by him 
| to his own use, and which have been subsequently sold under execu- 
tion against him, and recovered by the purchaser in an action of 
| ejectment against her tenant, cannot maintain a bill in equity to en- 
join a writ of hab. fac. poss. on the judgment, since she has an ade- 

t quate remedy at law. Holloway v. Grace, 42. 

6. Wife's statutory separate estate; when declared, and protected against 

mortgage of husband and wife. — Lands conveyed by the wife’s guar- 

dian to her husband, in satisfaction of a decree rendered against him 
on settlement of his guardianship, will be decreed in equity to be her 
statutory separate estate, and will be protected against a mortgage 
executed by her and her husband to one who had notice of her equi- 

table rights. Fry v. Hamner, 52. 

i 7. Mortgage by husband and wife, of wife's lands ; resulting trust.— A 

promissory note, and a mortgage on the wife’s lands to secure it, 

both signed by husband and wife, and given for money advanced to 
them to enable them to cultivate the land, and to pay off a valid out- 
standing incumbrance on it, are absolutely void, as against the wife 
| and her statutory separate estate; and the mortgagee cannot claim 
a resulting trust in the land to the extent of the money paid in ex- 
q tinguishment of the valid incumbrance, nor be subrogated to the 
rights of the party who held that-incumbrance.  /), 52. 
8. Same; same.—If a married woman borrows money to pay for land, 
and takes the title in her own name; and afterwards, without the 
concurrence of her husband, executes her promissory note to the 
lender for the sum borrowed, and a mortgage on the Jand to secure 
its payment, — the note and mortgage are both void, and create no 
liability against her personally, or against her statutory separate es- 
tate; nor can the mortgagee claim a resulting trust in the lands, be- 
cause his money was loaned for the purpose of being used in making 
the purchase, and was so used. Riley v. Pierce, 93. 

9. Loan of money by wife to husband. — The wife may lend to her hus- 
band, and he may lawfully borrow from her, money belonging to her 

statutory separate estate; and he thereby becomes her debtor for the 

sum so borrowed. Lowland & Co. v. Plummer, 182. 

10. Transfer of promissory note, by hushand, to trustee for wife. — If the 
husband is indebted to the wife, for moneys belonging to the corpus 
of her statutory separate estate, which he has received and used, he 
may lawfully transfer to her, or to another person as trustee for her, 
a promissory note of which he is the owner and holder; and so far 
as the rights of his other creditors are concerned, such transfer stands 
on the same footing as any other conveyance by a debtor. Jb. 182. 

11. Competency of husband, as witness for wife's trustee. — Under the stat- 
utes of this State abolishing the common-law rule as to the incom- 
petency of witnesses on the ground of interest (Rev. Code, $$ 2704, 
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HUSBAND AND WIFE — Continued. 
2731), the husband is a competent witness for the wife’s trustee, 
claiming a promissory note under a transfer by the husband, in a 
contest with an attaching creditor of the husband. towland v. 
Plummer, 182. 

12. When wife may enjoin execution in favor of husband's creditors. — When 
an execution against the husband is levied on property, real or per- 
sonal, to which the wife has the legal title, she has an adequate rem- 
edy at law, and cannot resort to equity without showing special cir- 
cumstances; but if her title is founded on a purchase at sheriff’s 
sale under execution against her husband, issued on a chancery de- 
cree in her own favor, which would not be conclusive on a purchaser 
at a subsequent execution sale against him, and, in the event of a 
contest with such purchaser, the controversy would involve transac- 
tions between husband and wife, and rights of property, perhaps, 
only sustainable in equity, she may come into equity, to have her 
rights declared and established, and to enjoin the execution sale. 
Brevard’s Executors v. Jones & Wife, 221. 

13. Respective rights of husband and wife, at common law and by statute, in 
wife's lands, or proceeds of sale thereof. — At common law, the hus- 
band acquired by the marriage @ life estate in the wife’s lands, as 
tenant by the curtesy, after issue born, and this was subject to the 
payment of his debts; and if the land was sold by them, and thus 
converted into personalty, the money became his absolutely when 
collected. But, where such a sale and conversion of the wife’s lands 
has been made since the passage of the several statutes securing to 
married women their separate estates, the money becomes a part of 
the wife’s statutory separate estate, although the lands were acquired 
by her during the marriage, and before the passage of those laws. 


Tb, 221. 
14. Wife's interest, under deed and law, in property conveyed by husband to 
trustee for her. — The act of 1848, for the protection of the estates of 


married women, operates on property which was conveyed by the 
husband, in 1849, to a trustee, for the use and benefit of the wite for 
life, with remainder to their children, but not in any event to be 
subject to his debts or contracts; and protects her interest in every 
respect not protected by the deed. /b. 221. 

15. Removal of houses from wife’s lands. — Where buildings are removed 
from the wife’s lands by the husband, and placed on adjacent lands 
belonging to himself, with the understanding between them that he 
is to erect in their stead buildings of greater value, this precludes 
the idea of a gift by the wife, and renders the husband liable for the 
damage done to her lands by the removal, on his failure to erect 
other buildings as contemplated. J. 221. 

16. Investment of wife's money in stock in incorporated mining company. — 
Where the wite received money in 1854, which her husband used 
and appropriated, and repaid her the amount in 1867; and she then 
purchased, and paid for with these funds, stock in an incorporated 
mining company, for which her husband had previously subscribed, 
but had not paid, and took the certificate in her own name, — held, 
that this was a legitimate investment of the funds of her statutory 
separate estate. Jb. 221. ; — 

17, Restitution by husband, of rents and profits of wife’s statutory separate 
estate used by him. — Although the husband is not required to ae- 
count to the wife, for the rents, income, and profits of her statutory 
separate estate, received by him and appropriated to his own use, 
vet he may aecount to her, and make restitution; and if he does so, 
the transaction cannot be impeached by his creditors as a voluntary 
conveyance, but is subject, so far as the question of fraud is involved, 
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HUSBAND AND WIFE — Continued. 
to the same rules which apply to transactions or conveyances between 
other persons. Brevard’s Executors v. Jones §& Wife, 221. 

18. Wife’s separate estate by contract ; how created, and how charged. ~ 
Where the property of the intended wife is conveyed, by ante-nup- 
tial settlement, to a trustee for her sole and separate use and benefit 
during the coverture, and not to be subject to the debts or contracts 
of her husband, the property is held under the provisions of the deed, 
and not under the statutes governing the separate estates of married 
women; and it may be charged in equity with the payment of debts 
contracted by her without the concurrence of her trustee or husband, 
if the deed contains no restriction of her power to charge it. Braune 
v. McGee & Wife, 359. 

19. Conveyance of lands by husband to wife during coverture.— If the hus- 
band is indebted to the wife as her guardian at the time of the mar- 
riage, he may lawfully convey his lands, or other property, to her 
during the coverture, in payment of such indebtedness. Larclay y, 
Plant, 509. 

20. When wife may come into equity, to recover or protect statulory separate 
estate. — A married woman, asserting title to lands, as a part of her 
statutory separate estate, under a valid conveyance from her husband 
during coverture, may maintain a suit in equity against a subsequent 
purchaser at execution sale against the husband, to whom the hus- 
band voluntarily surrendered the possession, to recover the posses- 
sion of the lands, and to establish and quict her title. /. 509. 

21. Possession of lands by husband and wife; rents and prosits.— When 
the husband conveys to the wife during coverture, by a valid deed, 
lands of which he is possessed in his own right, his deed passes his 
title to her, and his subsequent possession will be referred to her 
title ; and his surrender of that possession, without her consent, toa 
subsequent purchaser at execution sale against himself, cannot defeat 
or affect her rights under his conveyance, except as to the rents and 
profits afterwards accruing, which will belong to such purchaser un- 
til the removal of the husband as trustee of the wife’s estate. Jb. 509. 


INDICTMENT. See Criminat Law, 37-54. 
INFANTS. 


1. Action by infant, on contract for personal services. — An infant may sue 
for the breach of a contract for employment as a teacher, made for 
her by her father, although her father might also maintain an action; 
and his relinquishment of his right to her services or wages, in such 
case, may be inferred from circumstances.  Benziger v. Miller, 206. 

2. Payment to father, as agent of child. — When an infant sues for the 
breach of a contract of employment, made for her by her father, the 
defendant may prove payments made to her father on account of her 
services, if it appears that she was living with him at the time, and 
the evidence justifies the belief that, in receiving the money, he was 
acting as her agent, or in the exercise of proper parental care and 
authority. Jb. 206. 

3. Custody of infants. — The custody of a child is always a proper sub- 
ject of chancery jurisdiction ; and it is immaterial whether that juris- 
diction is invoked by bill, petition, or application for habeas corpus. 
In the decision of the question, the welfare of the child is the chief 
consideration; and when there is no property, letters of guardianship 
have but little weight. In this case, the court. aflirming the decision 
of the chancellor, refused to withdraw a female child, nine years of 
oge, at the suit of her paternal grandmother, from the custody of her 
uncle by marriage, who was also her father by statutory adoption, 
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was possessed of a large estate, and shown to be a suitable and proper 
person to have the care of her; the evidence showing that the grand- 
mother was in limited circumstances, and had the care and custody 
of the girl’s only brother; and the girl herself, on personal examina- 
tion by the chancellor, expressing a preference to remain with her 
uncle. Woodruff v. Conley, 304. 

INJUNCTION. See CHancery, 4-10, 21, 22, 27, 42-44. 

INSOLVENT ESTATES. 

1. Landlord’s lien on crop, for rent, not destroyed by tenant’s death, and in- 
solvency of his estate. — The landlord’s lien on crops grown on the 
rented lands, for the rent of the current year, as declared by the 
statute (Rev. Code, § 2961), is not created by the levy of an attach- 
ment, but grows out of the contract; and if the tenant dies after the 
levy of an attachment, and his estate is declared insolvent, the lien 
of the attachment is not thereby dissolved or destroyed. MeDon- 
ald’s Adm'r v. Morrison, 30. 

2. Who may file claim. — A promissory note, payable to a guardian indi- 
vidually, and taken by him to secure a debt due to the estates of his 
several wards, may be filed by his administrator, as a claim against 
the insolvent estate of one of the makers, although it is shown that 
he is also the administrator of one of the deceased wards, and that 
the note came to his hands as assets of said ward’s estate; and a 
decree in his favor, in either capacity, will equally protect the debt- 
or’s estate. DBlankenship’s Adm’r v. Nimmo’s Adm’r, 506. 

3. Trial of contested claim. — When a claim filed against an insolvent 
estate is contested, if neither party demands a trial-by jury (Rev. 
Code, § 2203), the court may try the contest without a jury. Jb. 506. 

4. Presentation of claim. — Where a non-negotiable note, which has been 
assigned by indorsement, is filed in the office of the probate judge, 
asa claim against the estate of the deceased indorser (Rev. Code, 
§ 2241), accompanied with an affidavit, ‘‘ that the above attached 
note, and the indorsement thereof, is correct,” this is a suflicient 
presentation to prevent the bar of the statute of non-claim; and if 
the estate is afterwards declared insolvent, and the claim is subse- 
quently filed against it in the same form, and with the same affidavit 
only attached, the filing is suflicient (Rev. Code, § 2196), and the 
detects of the aflidavit may be supplied at any time before the final 
decree. Walker v. Wigginton’s Adm’r, 579. 

5. Equitable set-off against Judgment in favor of insolvent estate. — After 
the estate of a deceased judgment creditor has been declared in- 
solvent, the judgment debtor cannot come into equity to establish a 
set-off against the judgment, since he has an adequate remedy in 
the probate court. Jb. 579. 

INTERNAL REVENUE. 

1. Stamp on indorsement of note. — An indorsement on a promissory note 
on the 6th June, 1870, which was not stamped as required by the 
acts of congress then in force, may nevertheless be read in evidence, 
if it appears that the proper stamps were afterwards affixed. Row- 
land & Co. v. Plummer, 182. 

2. Stamp on contract.— Where parties negotiate by letter for the per- 
formance of services by one for the other, and the letters show on 
their face that they are merely used as a means of communication, 
and are not intended to be the contract itself, it is not necessary that 
they should be stamped as a contract, under “ schedule B” of the 
internal revenue law; though one of them may, nevertheless, be such 
a‘ note or memorandum of the contract, expressing the considera- 
tion, and subscribed by the party to be charged therewith,” as will sat- 
isfy the requisitions of the statute of frauds, Benziyer v. Miller, 206, 
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JUDGMENTS AND DECREES. 

1. Amendment nunc pro tunc. — When a judgment is amended, nune pro 
tunc, pending an appeal, the amendment is properly included in the 
return to a certiorari previously sued out. Drake & Wife v. John. 
ston & Seats, 1. 

2. Clerical misprision ; judgment corrected and affirmed. — On the rendi- 
tion of a judgment by default, in an action on a promissory note, it 
is the duty of the clerk to compute the interest (Rev. Code, § 2770), 
allowing proper credits for partial payments made, and to enter 
judgment for the amount ascertained to be due; and if, by mistake, 
judgment is entered for a greater amount than is actually due, the 
judgment will be corrected on appeal, and aflirmed at the costs of 
the defendant. Lenoir v. Broadhead’s Adm’r, 58. 

3. Same; same. — Where the summons and complaint are against the 
defendant individually, but add to his name the words “ adminis- 
trator of A. B., deceased,”’ &c., and the complaint shows a cause of 
action against him individually; while the judgment is against him 
as the administrator of said A. B., deceased, but does not direct the 
execution to be levied de bonis intestatis; the judgment may be 
amended, so as to make it conform to the complaint, and conse- 
quently the clerical error furnishes no ground for a reversal. Pool 
v. Minge, 100. 

. Same ; same. — A judgment on verdict for the plaintiff, in an action 
on a promissory note, should be for the amount ascertained by the 
verdict, and not for ‘‘the damages so assessed;” but, when the 
amount of the verdict is shown by the record, this court will correct 
and affirm the judgment. Morris & Blair v. Poillon, 403. 

. Form of judgment on note payable in gold. —In an action on a prom- 
issory note, dated and due in 1866, and payable on its face “in 
gold ” (or in trover for its conversion, or a special action on the case 
in reference to it), judgment for the plaintiff should be for ‘dol- 
lars’? simply, and not for “ dollars in gold,” since the passage of the 
“lecal tender ” acts of congress. Munter & Faber v. Rogers, 284. 

. Judgment for greater sum than claimed in complaint. — Where the judg- 
ment is by default, with writ of inquiry; and the verdict of the jury, 
on the execution of the writ, is for a greater amount than the sum 
claimed in the complaint, with interest thereon, — this is not a mat- 
ter which is available on error. Drake & Wife v. Johnston & Seats, 1. 

. Judgment by default on process not signed by cierk.— When a garnish- 
ment is sued out in aid of a pending suit, and the record shows that 
the summons was not signed by the clerk, a judgment by default 
against the original defendant is void, and a judgment by default 
against the garnishee is also void. Sheppard v. Powers & Brothers, 
377. 

. Judgment against surviving obligors and personal representative of de- 
ceased obligor. — On the death of one of several defendants, jointly 
sued in an action for breach of contract (Rev. Code, §§ 2546-47), if 
his personal representative is regularly brought in, or appears with- 
out objection, a judgment may be rendered against him, to be levied 
de bonis intestatis, at the same time a judgment is rendered against 
the other defendants, unless it appears that eighteen months have 
not elapsed since the grant of his letters. Parker’s Adm'’r v. Abrams, 
35. 

9. Motion in arrest.— A motion in arrest of judgment must be founded 
on matter of record; and if the complaint contains a substantial 
cause of action (Rev. Code, § 2811), the judgment will not be ar- 
rested on account of an irregularity which is amendable, or which 
has been waived by appearance. /b. 35. 

10. Compromise of judgment by one of joint owners.— One of several 
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JUDGMENTS AND DECREES — Continued. 
joint owners of a judgment may compound or compromise his inter- 
est in it with the debtor without the consent of the others. Penn v. 

Ndwards, 63. 

Judgment against municipal corporation; how collected.— When a 
judgment has been rendered against a municipal corporation, and an 
execution thereon has been returned ‘* No property found,” the cor- 
poration may be compelled by mandamus to levy and collect a proper 
tax to satisfy it; but the private property of the inhabitants cannot 
be seized under execution on such judgment. Miller v. Mc Williams, 
427. 

Judgments rendered during late war.— Judgments rendered by the 
courts of this State during the late war, though not void, did not, 
prior to the passage of the act approved February 19, 1867 (Rev. 
Code, § 2877), create any lien on the property of the defendants 
therein, and could not be enforced by execution. Barclay v. Plant, 
509. 

Same. — Under the decisions of this court, settlements made by the 
probate court during the late war are not conclusive, but are to be 
treated as foreign judgments only. Millsap v. Stanley, 319. 

Same. — A decree of the probate court, rendered in August, 1864, on 
final settlement of an administrator’s accounts, will not be set aside 
and vacated, on the ground that it was rendered by a rebel court, 
and ordered distribution of Confederate bonds and assets, when it 
appears that the distributees who complain of it, being under no 
legal disability at the time, accepted payment in such funds, and 
gave a receipt in full satisfaction of the decree, and that the court, 
on the filing of the receipt, entered satisfaction of the decree, and 
discharged the administrator from further accountability. Cutterlin 
v. Morgan, 501. 

15. Conclusiveness of judgment, as plea of former recovery. — In an action 
on a simple contract, a judgment recovered by the plaintiff against 
the defendant in a former action, which was founded on a separate 
and distinct contract, is not conclusive as a plea of former recovery, 
because the plaintiff might have embraced in that action the demand 
on which his second suit is founded. New Orleans, Mobile & Texas 
Railroad Co. v. Castello, 12. 

16. Conclusiveness of probate decree. — A decree of the probate court, 
rendered on the final settlement of the accounts of the adminis- 
trator in chief of an insolvent estate, is conclusive on him, as to the 
assets returned by him as the property of the estate ; and if he is 
continued in office, as the administrator of the insolvent estate, he 
cannot be allowed, on a subsequent settlement with the creditors, to 
show that a note for money loaned, payable to himself as adminis- 
trator in chief, and which he had returned on his former settlement 
as the property of the estate, was so returned by mistake, and in 
fact belonged to himself. MeDonald’s Adm’r vy. McDonald's Cred- 
itors, 26. 

17. Conclusiveness of recitals in probate decree, as to payment of purchase- 
money. — Recitals in the decree of the probate court, confirming a 
sale of land made by an administrator under its order, as to the pay- 
ment of the purchase-money, are not conclusive on a subsequent ad- 
ministrator, when seeking to enforce a vendor’s lien on the land. 
Hudgens vy. Cameron's Adm’r, 379. 

18. Conclusiveness of annual settlements. — On final settlement of a guar- 
dian’s accounts, previous annual or partial settlements made by him 
“are presumed to be correct, but may be impeached for fraud, or for 
any arithmetical or other error” (Rev. Code, § 2422); and under 
this judicial presumption, the annual settlement must stand, and be 
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deemed correct, until successfully impeached for fraud, mistake, or 
error. Ashley’s Adm'rv. Martin & Wife, 537. 

Conclusiveness of proceedings in bankruptcy. — The assignee of a bank- 
rupt’s estate, regularly appointed, may sue for and recover, by action 
at law, lands conveyed by the bankrupt in fraud of the bankrupt 
act; and neither a contest of the bankrupt’s right to a discharge by 
a creditor, nor the bankrupt’s examination on that contest, nor his 
final discharge by the bankrupt court, is conclusive on the assignee 
in such action, as to the conveyance of the lands by the bankrupt. 
Bradley v. Hunter, 265. 

Parties to decree. — A decree of the probate court, rendered against a 
guardian on final settlement of his accounts, will not be reversed on 
error or appeal, at his instance, because the names of all the wards 
are not set out in the decree, when their names are fully shown by 
the record, and no objection was taken in the court below on account 
of the parties. Newman v. Reed, 297. 

Fraudulent chancery decree.— A decree in chancery, foreclosing a 
mortgage, if obtained by fraud, is void, and will be so declared at 
the instance of a party whose rights are injuriously affected by it, 
on bill filed to set it aside on that ground; and an asserted title, 
founded upon it, is also void. Eslava v. Eslava, 32. 

Same. — A bill impeaching a decree for fraud, which is an original 
bill in the nature of a bill of review, cannot be maintained, where 
there appears to have been no intentional fraud, and the party com- 
plaining has not been injured. Stallirorth v. Blum, 46. 

Chancery decree; whether final or interlocutory.— In a chancery cause, 
the object of which is to compel a final settlement of the defendant's 
administration on an intestate’s estate, and a distribution of the un- 
administered assets among the complainants as heirs-at-law and dis- 
tributees, a decree, rendered on the defendant’s motion for a contin- 
uance, in these words: ‘** The case being heard by the court, the 
motion of defendant is granted, on condition that the defendant 
consents to a decree being rendered against him, in favor of com- 
plainants, for the sum of seven thousand dollars, it appearing to the 
satisfaction of the court that he is indebted to complainants in a sum 
exceeding seven thousand dollars. /¢ is therefore considered, adjudged, 
and decreed, that complainants recover of defendant the sum of seven 
thousand dollars, for which execution may issue. It is further ordered, 
that the report of the register in this cause be set aside, and that the 
reference be continued under existing order that he report to the 
next term. All other questions are reserved for the further con- 
sideration of the court,’’ — is not interlocutory but final, so far as it 
relates to the seven thousand dollars, and cannot be altered, or set 
aside, on petition, after the adjournment of the term at which it was 
rendered; and if it is erroneous, the error is cured or waived by the 
consent. Mead v. Christian, 561. 


JUDICIAL NOTICE. See Evipence, 27-30. 
JURISDICTION. 


1. Of city court of Montgomery, and of circuit courts, in civil cases tnvolv- 


ing more than $50 and less than $100.— In civil causes, where the 
amount in controversy is between fifty and one hundred dollars, the 
city court of Montgomery, like the circuit court, has concurrent ju- 
risdiction with justices of the peace; which jurisdiction is derived 
from constitutional provisions, and is not affected by any inconsist- 
ent statutory provisions contained in the Revised Code. Carew § 
Son v. Lillienthall, 44. 


2. Of state courts in matters of bankruptcy. —“ Debts created by the fraud 
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or embezzlement of the bankrupt, or by his defaleation as a public 
officer, or while acting in any fiduciary character” (Bankrupt Law 
of 1867, § 33), are not affected by a discharge in bankruptcy, and 
are not within the exclusive jurisdiction of the bankrupt court. 
When the bankrupt’s discharge is pleaded to an action on such a 
debt, it is a good replication that the debt was created by fraud, 
&e.; and the court in which the action is brought has jurisdiction to 
try the issue. DBroadnax v. Bradford & Co. 270. 


3. Of probate judge to grant bail in capital felonies. — Under section 4264 


of the Revised Code, a probate judge had no jurisdiction, on habeas 
corpus, to grant bail to a person who was confined under a charge of 
a capital felony; but under the act approved March 20, 1873, amend- 
ing that section (Session Acts 1872-3, p. 120), he has equal jurisdic- 
tion in such cases, within the limits of his county, with circuit judges 
and chancellors. Ex parte Keeling, 474. 


JURORS AND JURY. 
1. Competency of juror, as affected by belief of defendant’s guilt. — A per- 


son called as a juror in a criminal case, who states ‘ that he believed 
the defendant guilty from what he had heard, but, if the evidence 
should show him to be innocent, his belief would not bias his verdict, 
and he would do what was right” (Rev. Code, § 4180), is compe- 
tent as a juror. Carson v. The State, 134. 


2. Oath of petit jury. — Where the jury are sworn, in a criminal case, 


“ well and truly to try the issue joined, and true verdict to render 
according to the evidence ’’ (Rev. Code, § 4092), this is a substan- 
tial compliance with the statute. //endrix v. The State, 148. 


. Same.— A recital in the record, that the jury was ‘‘ sworn, under the 


forms of law, to try the issues joined between the State of Alabama 
and the defendant,” shows a substantial compliance with the requi- 
sitions of the statute (Rev. Code, § 4092). De Bardelaben v. The 
State, 179. 


. Presumption as to regular empanelling of jury.— A recital in the ree- 


qr 


for) 


ord, that the defendants came in person, and by attorney, “ and 
pleaded not guilty to the charge in the indictment made. and there- 
upon came twelve persons, having the qualification required by law, 
as petit jurors, and were sworn,”’ &c., is suflicient, on error, to show 
that the jury was regularly empanelled. Jb. 179. 

Sujjiciency of indictment, in recitals as to grand jury.— An indictment 
which, on its face, purports to have been found by the “grand jury 
of said court,’”’ instead of “ said county,’’ is not demurrable on that 
account, when the caption shows that the grand jury was regularly 
organized. Perkins v. The State, 154. 

Unauthorized interference of court with jury while considering of their 
verdict. — Where the jury in a criminal case, after deliberating for 
several hours on their verdict, were brought into court, by order of 
the presiding judge, without solicitation by them, and asked why 
they did not find a verdict; and on being told that they disagreed, 
he said to them, ‘ that he would keep the court open until they did 
agree; that they had nothing to do but to find the defendant guilty ; 
that they were bound to find him guilty under the charge of the 
court, or they would be guilty of moral perjury,” — held, that this 
was a most unprecedented and unwarrantable interference with the 
deliberations and province of the jury, and was sufficient, of itself, to 
vitiate any verdict of guilty and judgment of conviction. Jb. 154. 


7. Unauthorized discharge of jury in criminal case. — The unauthorized 





discharge of the jury in a criminal case, after the trial has been begun, 
amounts to an acquittal, and is available as a defence, on another 
trial, under the plea of former acquittal. Ez parte Clements, 459. 











INDEX. 


JUSTICE OF THE PEACE. 


1. Appeal and certiorari from justice’s court ; when triable. — A case com- 


menced in a justice’s court, and removed by the defendant, by appeal 
or certiorari, into the circuit court, should not be dismissed at the 
first term, for want of prosecution, when the record does not show 
that the plaintiff had five days’ written notice of the appeal or cer. 
tiorari (Rev. Code, § 2778), but the cause should be continued until 
the next term, in order that the proper notice may be given. Kane 
v. Gammell, 492. 


2. Demurrer, on appeal from justice. —In an appeal case from the judg- 


ment of a justice of the peace, in an action of unlawful detainer, the 
court should not consider any other causes of demurrer than those 
specially assigned before the justice, if the complaint is not substan- 
tially defective; and the causes of demurrer assigned before the jus- 
tice, if they are not also urged on the appeal, are waived, and will 
not be considered on error in this court. Jonsen v. Nabring, 392. 


3. Plea of tender.— The statute which requires that a plea of tender 


‘‘ must be accompanied by a delivery of the money to the clerk of 
the court” (Rev. Code, § 2648), does not apply to actions com- 
menced before a justice of the peace. Jb. 392. 


LANDLORD AND TENANT. 


1. Agreement to cultivate land on shares. — An agreement between the 


owner of land and another person, to the effect that the latter shall 
cultivate the land, and shall pay to the former a specified portion of 
the products, although it may create a tenancy in common in the 
crops, is not necessarily inconsistent with the relation of landlord and 
tenant. Swanner v. Swanner, 66. 


2. Implied renewal of lease; when recovery may be had under common 


counts. — When a tenant holds over after the expiration of his lease, 
a continuance of the tenancy on the same terms will be presumed 
against him; and in such case, a recovery may be had against him 
on the common counts, although a new contract was made during the 
former term, which, being verbal, was void under the statute of 
frauds. Parker’s Adm'r v. [ollis & Alexander, 411. 


3. Destruction of leased premises by fire ; lessee’s right to return of rent 


paid in advance. — In the absence of an express stipulation to the 
contrary, a lessee cannot claim a pro rata return of the rent paid in 
advance, on account of a partial destruction by fire, during the term, 
of the leased buildings; and when such a stipulation is inserted in 
the lease, it is for his benefit, and is waived by him, if he continues 
in possession after the fire, using the remaining buildings for the 
purpose contemplated by the lease; nor is it necessary that the les- 
sor, before he can claim that such stipulation has been waived, should 
have demanded the surrender of the premises. Chamberlain v. 
Godfrey's Adni’r, 530. 


4. Liens of iandlord and mortgagee on tenant's crop, for advances. — A 


landlord’s statutory lien on the crop of his tenant, for advances made 
by him to aid in its cultivation (Sess. Acts 1870-71, p. 19), is supe- 
rior to that of another person, to whom the tenant was indebted for 
advances made under a former contract, and whose lien for such ad- 
vances, whether in the form of a mortgage, or a statutory note or 
obligation (Rev. Code, § 1858), was given after the contract of rent- 
ing commenced, but before any advances were made by the landlord. 
Wells v. Thompson, 83. 


5. Landlord's lien not destroyed by tenant's death, and insolvency of his es- 


tate. — The landlord’s lien on crops grown on the rented lands for 
the rent of the current year, as declared by statute (Rev. Code, § 
2961), is not created by the levy of an attachment, but grows out 0 
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LANDLORD AND TENANT — Continued. 
the contract; and if the tenant dies after the levy of an attachment, 
and his estate is declared insolvent, the lien of the attachment is not 
thereby dissolved or destroyed. M/cDonald’s Adm’r v. Morrison, 30. 


LARCENY. See Criminat Law, 55-59. 
LEGACY AND DEVISE. 

1. Construction of will conferring on executor power to sell and reinvest 
property, as affecting vesting of legacies and legatee’s right to recover. 
— Where a testator directed the whole of his property, real and per- 
sonal, to be equally divided between his wife and children, and to 
be kept together by his executor and executrix during the widow- 
hood of his wife, or until his children became of age or married, “and 
then, and not till then, dividends to take place as often as they be- 
come of age or marry ;” bequeathing to his daughters that portion 
of his personal property which they might “inherit upon a dividend, 
to them and their heirs forever;” and giving to his executor and 
executrix a discretionary power to sell any property, and reinvest 
the proceeds in other property, for the benefit of his wife and chil- 
dren ; he/d, that the legacies to the children vested in them the ab- 
solute title, and not in the executor as trustee for them; and that 
the executor could not, after the death of the widow and executrix, 
and after the lapse of eighteen months from the grant of letters tes- 
tamentary, successfully resist an application by a legatee of mature 
age for the recovery of her legacy, on account of said discretionary 
power to sell and reinvest. Charles v. Stickney, 86. 

2. Construction of will, as to wife's interest in personalty. — Where a testa- 
tor directed his property to be kept together, under the management 
of his executors and his wife, until the majority or marriage of his 
eldest child, who was then to receive an equal portion according to 
the number of children living at that time, “ allowing my wife Mary 
KE. a child’s part;” which portion was to be * the standard by which 
to distribute the personal property to the other children; ” “ provided 
that, inthe event of the marriage of my wife after my death, then 
my personal property be equally devided between her and the chil- 
dren; ” and devised the land on which he lived to his wife for life, 
with remainder to his children, — he/d, that the widow took an ab- 
solute estate, and not merely an estate for life, in her share of the 
personalty. Brevard'’s Executors v. Jones & Wife, 222. 

3. Bequest “ for use and benefit of S. and her children, and after her death 
Sor use and benefit of her children.” — Where a testator directed his 
executors to lay aside four hundred dollars annually, for ten years, 
“to be managed by them, for the sole and special use and benefit of 
Sarah A. S. and her children, and, after her death, for the special 
use and benefit of her children, but not subject in any manner what- 
ever to the control of her husband,” — held, that the bequest created 
a particular estate in S. and her children during her life, with re- 
mainder to all of her children, whether living at the death of the 
testator, or born afterwards; and that on the death of one of the 
children, who was living when the testator died, and who afterwards 
died before the mother, its share in this remainder passed to its per- 
sonal representative. Danks & Wife v. Jones, 480. 

4. When legatee may come into equity. — A legatee may file a bill in equity 
for the recovery of his legacy, whether the executor has assented 
thereto or not, although he might also enforce its payment, after the 
executor has assented, by proceedings in the probate court. Millsap 
v. S/anley, 319. 

5. Parties to bill. — When a bill is filed by one of several legatees, to re- 
cover his share of a pecuniary legacy in the hands of the executor, 
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LEGACY AND DEVISE — Continued. | 
himself and the executor are the only necessary parties to the bill: 
but the joinder of all the other legatees interested in the fund, and 
the personal representatives of those who have died, does not make 
the bill multifarious, or demurrable for misjoinder.  A/il/sap v. Stan. 
ley, 319. 

6. Same. — One of the two co-sureties on an executor’s official bond, who 
is alleged to be a discharged bankrupt and insolvent, is not a neces- 
sary party to a bill for the recovery of a legacy, filed against the ex- 
ecutor and the other surety. Jb. 319. 

| 7. Statute of limitations. — The statute which allows a bill in chancery to 

be filed, for the correction of errors in a settlement made by the 





probate court, within two years after the rendition of the decree 
(Rev. Code, § 2274), does not apply to a bill filed by a legatee 
i against an executor, asking for an account and the recovery of a 
| legacy, and seeking to set aside, as void, settlements made by the 


1 probate court during the late war, which, under the decisions of this 
court, are not conclusive, but are to be treated as foreign judgments 
| only. Jb. 319. 

i Tope 
| LICENSES. 
i ” 


1. ** Engaging in or carrying on business ;” what constitutes. — To “ en- 
gage in or carry on any business,” within the meaning of the revenue 
law, is to pursue an occupation or employment as a livelihood, or as 
a source of profit; but it is not necessary that it should be the 
party’s sole occupation or employment. It is a question of intention 
for the determination of the jury. Harris v. The State, 127. 

2. Carrying on business of retailing spirituous liquors ; what constitutes. — 
Under an indictment for carrying on the business of retailing spirit- 
uous liquors without a revenue license (Sess. Acts 1868, pp. 329-30, 
§§ 105, 112), a conviction may be had on proof that the defendant, 
“on a few several occasions, sold case whiskey in quantities less 
than one quart,” and that he had no license. Lemons § Martin vy. 
The State, 130. 

3. Liabiity of partners and partnership for violation of revenue laws. — 

Where two persons are jointly indicted for carrying on the business 

j of retailing spirituous liquors without a license, a joint fine may be 

| assessed against them, if they acted asa firm in carrying on the busi- 

i ness, or a separate fine against each, if they acted individually. Jb. 
130. 

4. Conviction for retailing spirituous liquors, under indictment for violation 

of revenue law. — Under an indictment for carrying on the business 

of retailing spirituous liquors without a license, in violation of the 
provisions of the revenne law of 1868, a conviction may be sustained 

Hi for retailing without a license, under section 3618 of the Revised 

i Code. Jb. 130. 

5. Agency of foreign insurance company; when revenue license is neces- 
sary. — The agent of a foreign insurance company, who keeps his 
office in West Point, Georgia, and there transacts his business, is 

not required to take out a license under the revenue law of 1868 

i (Sess. Acts 1868, p. 330, § 107), because he issues policies on houses 

, located in Alabama; nor isa single act of examining one house in 

i this State, with a view to its insurance, sufficient to bring him within 

; the provisions of said law, although a personal canvassing in this 

State for applications for insurance might subject him to its penal- 

ties. Jackson v. The State, 141. 

| 6. Commission-merchant ; what constitutes carrying on business of. —A 

commission-merchant, as the term is used in the revenue law of 1868, 

is synonymous with the legal term factor, and means one who re- 
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LICENSES — Continued. 

ceives goods, chattels, or merchandise, for sale, exchange, or other 
disposition, and who is to receive a compensation for his services, to 
be paid by the owner, or derived from the sale, &c., of the goods; 
one who “shipped cotton for different parties, or for about ten or 
twelve different persons, to a firm in Boston, and received a return 
commission on the cotton so shipped,” is only a shipping and for- 
warding agent, and cannot be said to be carrying on the business of 
a commission-merchant. Perkins v. The State, 154. 

7. License-tux on lawyers. — Under the constitution and laws of this 
State, the legislature may impose a license-tax on lawyers engaged 
in the practice of their profession, and enforce its payment by proper 
penalties; and this power it may delegate to a municipal corporation, 
and has conferred on the city of Montgomery. Goldthwaite v. City 
Council of Montgomery, 486. 

8. Constitutionalily of revenue law, in requiring license to be taken out by 
lawyers, and punishing failure as misdemeanor. — The legislature has 
the undoubted right to require lawyers, as well as persons engaged in 
any other profession, occupation, or business, to take out a revenue 
license, and to make the engaging in any such profession or business, . 
without first taking out the required license, punishable as a misde- 
meanor by fine and imprisonment. (SAFFOLD, J., dissenting, held 
that, since imprisonment for debt was prohibited by the constitu- 
tion, a person who violated the provisions of the law, by failing to 
take out a license, could not be punished by imprisonment, though 
the amount of the license might be collected by execution. Cousins 
v. Lhe State, 113. 

LIEN. 

1. Uf factor in Mobile for purchase-money of cotton sold. —In Mobile, a 
factor who sells cotton for cash has a statutory lien for the payment 
of the purchase-money (Rev. Code, §§ 1164, 1167), which continues 
for lifteen days from the time he gives a “final order” for delivery 
to the purchaser, and is superior to the title of a sub-purchaser who 
buys it before the expiration of the fifteen days. Deyer §& Co. v. 
Bush s Sons, 19. 

2. For adeances to make crop. — To constitute a statutory lien for ad- 
vances to make a crop (Rev. Code, § 1858), the language of the stat- 
ute must be strictly pursued, and it must “be declared, in a written 
note or obligation for the advance, given by the person to whom 
such advance is made, that the same was obtained by him, bond fide, 
for the purpose of making a crop:’’ a recital in the note, and in the 
accompanying conveyance of the crop, in these words, ** which ad- 
vances were made me to enable me to make a crop the present year,” 
is not suflicient. Dawson v. Higgins, 49. 

8. Of landlord and mortgagee, respectively, for advances. — A landlord’s 
statutory lien on the crop of his tenant, for advances made by him 
to aid in its cultivation (Sess. Acts 1870-71, p. 19), is superior to 
that of another person, to whom the tenant was indebted for ad- 
vances made under a former contract, and whose lien for such ad- 
vances, whether in the form of a mortgage, or a statutory note or 
obligation (Rev. Code, § 1858), was given after the contract of rent- 
ing commenced, but before any advances were made by the landlord. 
Wells v. Thompson, 83. 

4. Of landlord, jor rent. — The landlord's lien on crops grown on the 
‘rented lands for the rent of the current year, as declared by the 
statute (Rev. Code, § 2961), is not created by the levy of an attach- 
ment, but grows out of the contract; and if the tenant dies after the 
levy of an attachment, and his estate is declared insolvent, the lien 
of the attachment is not thereby destroyed. McDonald's Adm’r v. 


Morrison, OV. 
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LIEN — Continued. 
5. Conflicting liens of mechanic, under local law of Mobile, and plaintiff 
in attachment. — The lien given to a sub-contractor by the local law 
approved December 9, 1841, * For the better securing mechanies in 
the city and county of Mobile” (Session Acts 1841-42, p. 3), at- 
taches on the delivery of an attested account, and intercepts mone 
then due to the chief contractor, or subsequently accruing under the 
contract ; but, if a garnishment is served on the debtor before the 
delivery of such attested account, its lien is superior to that of the 
sub-contractor, as to the money due at the time of its service. Conboy 
v. Fricke, 414. 

6. Of judgments rendered during late war. — Judgments rendered by the 
courts of this State during the late war, though not void, did not, 
prior to the passage of the act approved Feb. 19, 1867 (Rev. Code, 
§ 2877), create any lien on the property of the defendants therein, 
and could not be enforced by execution. Barclay v. Plant, 509, 

LIMITATIONS, STATUTE OF. See LeGacy anp DeEviskE, 7. 
LUNATICS. 

1. Appointment of guardian of lunatic. — An appointment by the probate 
court, in 1849, of a guardian tor a supposed lunatic, without an in- 
quisition of lunacy, and without notice to the lunatic, is absolutely 
void. Moody v. Bibb, 245. : 

2. Liability of guardian of lunatic, acting under void appointment, and set- 
tlement of accounts. — A person who assumes to act as the guardian 
of a lunatic without authority, or under an appointment by the pro- 
bate court which is void for want of jurisdiction, may be charged as 
a trustee in invitum, and compelled to account in the chancery court; 
and he cannot protect. himself from such accounting by pleading a 
former settlement in the probate court, which was void for want of 
jurisdiction. /b. 245. 

3. Practice on suggestion of appeliant’s insanity. — On suggestion to this 
court supported by aflidavits, that the appellant has become insane 
since the appeal was sued out, but no inquisition of lunacy has been 
held, the cause will be continued, to aflord an opportunity for such 
inquisition. //ollingsworth v. Chapman, 23. 


Sieh 





MANDAMUS. 

1. When writ lies in matter of statutory rehearing at law. — In this case, 
which was an appeal from a judgment granting a statutory rehearing 
after final judgment at law (Rev. Code, § 2814), the court, holding 
that the rehearing was improperly granted, awarded a mandamus to 
vacate it, on motion of the appellant. Bruce’s Executric v. William- 
son, 313. 

2. When writ lies in criminal case. — A mandamus will not be awarded in 
a criminal case, to procure the petitioner's discharge from custody 
and further prosecution under an indictment, when the facts relied 
on are available as a defence under the plea of former acquittal. Lz 
parte Clements, 459. 

In matter of transfer of cause from state to federal court.— When a 
cause, commenced in a state court, and transferred to a federal court, 
has been struck from the docket of the latter court, and remitted to 
the court in which it was begun, this court will not interfere by man- 
damus, or other original writ, to restrain that court from proceeding 
with the cause until the defendant can invoke the revisory power of 
the supreme court of the United States to compel a transfer of the 
eause. x parle Missouri State Insurance Co. 464. 

When mandamus lies to circuit judge, in matter of prohibition to probate 
judge. — When a prohibition has been improperly granted by a cir- 
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MANDAMUS — Continued. 
cuit judge, to restrain a probate judge from acting on an application 
for bail in a case which is within his jurisdiction, this court will 
award a mandamus to set aside the order for the prohibition. Ez 
parte Keeling, 474. 

MARSHALLING ASSETS. See MorteGace, 8. 

MISNOMER. See PLEADING AND PRACTICE, 19. 

MORTGAGE. 

1. What constitutes mortgage. — A valid mortgage of personal property 
may be created by a writing which uses the word “mortgage” only, 
without any other words of conveyance; nor is it necessary that it 
should contain a power of sale, or authorize the mortgagee to take 
possession on default being made in the payment of the secured debt. 
Mervine v. White, 388. 

2. When mortgagee may maintain detinue.— A mortgagee of personal 
property, after the law-day has passed, having the legal title, and 
the right to the immediate possession, may maintain detinue against 
the mortgagor, although the mortgage itself contains no provision au- 
thorizing him to take possession. Jb. 388. 

3. Mortgage of crop to be grown, for advances. — A written contract in 
the form of a mortgage, which purports to have been made to secure 
a promissory note given for advances to make a crop, and conveys 
the crop to be grawn, with other personal property, but does not con- 
tain the words necessary to constitute a statutory lien (Rev. Code, § 

1858), is nevertheless valid and operative as a mortgage of personal 
property, and takes effect, as against subsequent purchasers of the 
property, from the date of its admission to record. Dawson v. Hig- 
gins, 49. 

4. Mortgage of wife’s lands, by hushand and wife. — A promissory note, 
and a mortgage on the wife’s land to secure it, both signed by hus- 
band and wite, and given for money advanced to them to enable them 
to cultivate the land, and to pay off a valid outstanding incumbrance 
on it, are absolutely void, as against the wife and her statutory sep- 
arate estate; and the mortgagee cannot claim a resulting trust in the 
land to the extent of the money thus paid in extinguishment of the 
valid incumbrance, nor be subrogated to the rights of the party who 
held that incumbrance. F’ry v. Hamner, 52. 

5. Mortgage of wife's lands, to secure loan of purchase-money. — If a mar- 
ried woman borrows money to pay for land, and takes the title in 
her own name; and afterwards, without the concurrence of her hus- 
band, executes her promissory note to the lender for the sum bor- 
rowed, and a mortgage on the land to secure its payment, the note 
and mortgage are both void, and create no liability against her per- 
sonally, nor against her statutory separate estate; nor can the mort- 
sagee claim a resulting trust in the lands, because his money was 
loaned for the purpose of being used in making the purchase, and 
was soused. J¢i/e WYN. Pierce, 93. 

6. Sale by administrator of deceased mortgagee, under power in mortgage. — 
Where a mortgage of lands contains a power of sale by the mort- 
gagee, ** his heirs, and assigns,’’ on default being made in the pay- 
ment of the secured note; and the mortgagee dies, leaving the unpaid 
note as assets of his estate; the power of sale may be exercised 
by his administrator, if not by the terms of the mortgage itself, cer- 
tainly by virtue of the statute. Rev. Code, § 1589. Lewis v. Wells, 
198. 

7. Conveyance to executors of deceased purchaser at mortgage sale. — On 
the death of the purchaser at a sale made under a power contained 
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MORTGAGE — Continued. 


in a mortgage, without having completed the purchase, his executors 
may pay the purchase-money, and take a deed to themselves as exee. 
utors, in trust for the persons interested in the estate; and on the 
title conveyed by such a deed they may recover in ejectment against 
the mortgagor. Lewis v. Wells, 198. 


8. Marshalling assets between vendor's lien and subsequent mortgage. ~ A 


mortgagee of lands on which there is an outstanding vendor’s lien 
whose mortgage also includes other lands as well as personal property, 
will be compelled in equity, at the suit of the vendor, to exhaust the 
other lands and property, before resorting to the lands affected by 
the vendor’s lien, although he had no notice of that lien when he 
took his mortgage; and if any part of the personal property hag 
been wasted, or misapplied, through any fault, or want of due dilj- 
gence on his part, he must bear the loss. Gordon & Stokes vy. Belt, 
213. 


9. Reformation and foreclosure of mortgage. — A mortgagee may come 


into equity, to have his mortgage reformed, by the correction of a 
mistake in the description of the lands conveyed, and to have it 
foreclosed after the law-day has passed; and when the jurisdiction of 
the court has attached for that purpose, it will go on and settle all 
questions in litigation between the parties, growing out of those 
matters. Alexander v. Rea, 450. 


NEW TRIAL. See Renearine ar Law. 
NON CLAIM. See Estates or DEcEDENTS, 1. 
NONSUIT. 


1. When revisable on appeal. — A nonsuit, taken by the plaintiff in con- 


sequence of the ruling of the court sustaining a demurrer to his com- 
plaint, is voluntary, and not revisable on appeal under section 2759 
of the Revised Code. Amerson v. Montgomery & Mobile Railroad 
Co. 497. 


2. Nonsuit and withdrawal of motion. — A nonsuit, taken on a motion for 


a summary judement against a sheriff and his sureties, and the with- 
drawal of a subsequent motion for the same cause of action, are not 
equivalent to two nonsuits. Russell vy. Rolfe, 56. 


OFFICERS. 


1. Right to office: how determined. — The right to an office, dependent on 


an election by the people, is to be determined by the number of legal 
votes received at the election, and not by the certiticate of election, 
nor by the governor’s commission. Ear parte Reid, 439. 


2. Abandonment of office. — It a lawful sheriff. whose sureties have been 


discharged on their own application, and whose office has been cer- 
tified to the governor to be vacant, on account of his failure to give 
a new bond, when in fact there is no vacancy, accepts an appointment 
by the governor, as in case of vacancy, such acceptance does not 
amount to an abandonment of his right to the office under his former 
title. Bruner v. Bryan, 522. 


3. Requiring new bond from officer on application of surety. — When one 


ot the sureties on a sherifi’s official bond makes application to be dis- 
charged (Rev. Code, §§ 183-92), it is the duty of the probate judge, 
to whom the application must be made, to issue a citation to the sher- 
iff, requiring him to appear and — not, ** show cause why he should 
not file a new official bond,’ but —“ give a new bond ;” and if the 
citation is personally served on the sheriff, and he fails to give a new 
bond, as required, within ten days after the day specified in the cita- 
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OFFICERS — Continued. 
tion, he vacates his office, and the probate judge must certify the 
racancy to the governor, who has power to fill it by appointment. 
In the discharge of these duties, the probate judge acts ministerially, 
and not judicially ; and if he certifies a vacancy, when in fact none 
exists, an appointment by the gevernor is void, and does not affect 
the rights of the incumbent. Lruner v. Bryan, 522. 

Vacation of office by conviction of felony; reversal of conviction. — 
When a county solicitor has been convicted of a felony, his office is 
vacated from the date of the sentence (Rev. Code, §§ 146, 200) ; but 
if the judgment of conviction is reversed, he is entitled to be restored 
to his office immediately, and may compel such restoration, if refused, 
by mandamus. Ex parte Diggs, 78. 

5. When equity will enjoin payment of salary to incumbent, pending contest 
of right to office. — A court of equity will not interfere by injunction, 
at the instance of a party who claims an office under an election by 
the people, to restrain the payment of the salary to the incumbent, 
pending the trial of a contest as to the right to the office, unless the 
bill shows that an action at law for the salary or fees received by 
the incumbent would be abortive. Colton v. Price, 424. 

5. When officer may maintain bill in equity against usurper.— A lawful 
sheriff, whose office has not been vacated or abandoned, though his 
sureties have been discharged from liability on his bond, and a va- 
eancy has been certified to the governor, and has been filled by ap- 
pointment, may maintain a bill in equity against the person so ap- 
pointed, to enjoin him from exercising the duties, or receiving the 
emoluments of the office. (BricKELL, J., dissenting.) Bruner v. 
Bryan, 522. 

7. When prohibition will not be granted to chancellor, in matter of contested 
election. — This court will not grant a writ of prohibition to the chan- 
cellor, to restrain him from interfering by injunction, in the matter 
of a contested election, to prevent the use of a certificate of election, 
which is alleged in the bill to have been obtained on false and fraud- 
ulent returns; although the certificate was granted by the returning 
oflicer under a mandamus trom the circuit court, and although the 
person who is in possession of the oflice, and by whom the bill in 
chancery was filed, is alleged by the petitioner to have been ineligi- 
ble at the time of the election. (BrickeLt, J., dissenting.) Lz 
parte Reid, 439. 


~ 


PARTNERSHIP. 

1. Proof of: — The declaration or admission of one partner, that another 
person is a member of the firm, are not competent evidence to prove 
the partnership as against the latter, when not made in his presence. 
Cross v. Langley, 8. 

2. Exemption of partnership property. — Money or property belonging to 
a partnership may be claimed by the partners individually, as ex- 
empt from levy and sale under legal process against them individu- 
ally. [Howard v. Jones & Starke, 67. 

8. Garnishment of debtor of partner individually, under attachment against 
partnership. — In an action against a partnership, setting out the 
names of the individual partners, commenced by attachment, and 
founded on a partnership debt, money inthe hands of a garnishee, 
belonging to one of the partners individually, may be subjected ; 
but a chose in action cannot. Pearce & Co. v. Shorter & Brother, 318. 

Partner's right to claim exemption of partnership property. — When two 
members of an insolvent partnership have, without the consent or 
acquiescence of the third partner, assigned the partnership assets to 
a trustee for the benefit of its creditors, and the trustee has sold 

VOL. IL. 43 


_ 


. 











674 INDEX. 

PARTNERSHIP — Continued. 
them, the third partner may claim his interest in the proceeds of gale 
to the extent of one thousand dollars, as exempt from the payment 
of debts, and recover it by action against the trustee. (BRickrLy 
J., dissenting). Dunklin v. Kimball, 251. . 

5. Assignment for benefit of creditors, by majority of partners composing in. 
solvent partnership. — When a partnership consisting of three part. 
ners becomes insolvent, two of the partners cannot, without the con. 
sent or ratification of the third, assign the partnership assets to a 
trustee for the benefit of its creditors, so as to divest the right and 
title of the third partner. 6. 251. 

6. Partnership real estate. — Where real estate is purchased with partner. 
ship funds, the title taken in the partnership name, and the property 
held for partnership purposes; and on the death of one of the part- 
ners, the firm being insolvent, the surviving partner conveys the 
lands, with all the other partnership property, to an assignee, in com- 
promise and settlement of the claims of creditors, who assent to it, 
— the assignee may maintain a bill in equity against the heirs of the 
deceased partner, to compel a divestiture of the legal title, and have 
the lands applied to the payment of the partnership debts. Murphy 
& Co. v. Abrams, 293. 

7. Liability of partners and partnership for violation of revenue laws. — 
Where two persons are jointly indicted for carrying on the business 
of retailing spirituous liquors without a revenue license, a joint fine 
may be assessed against them, if they acted as a firm in carrying on 
the business, or a separate fine against each, if they acted individu- 
ally. Lemons & Martin v. .The State, 130. 


PAYMENT. 

1. Proof of payment of note. — Possession of a promissory note by the 
maker, and of a receipt from the payee for the amount of the note, 
to be credited on the note, is sufficient to create a presumption of 
payment of the note. Penn v. Edwards, 63. 

2. Burden of proof on plea of payment.— When the plea of payment is 
interposed, in an action on an open account, the burden of proof is 
on the defendant: and if the evidence on that point is equally bal- 
anced, the plaintiff is entitled to a verdict. Shulman, Goetter & Weil 
v. Brantley & Copeland, 81. 

3. Payment to father, as agent of child. — When an infant sues for the 
breach of a contract of employment, made for her by her father, the 
defendant may prove payments made to her father on account of her 
services, if it appears that she was living with him at the time, and 
the evidence justifies the belief that, in receiving the money, he was 
acting as her agent, or in the exercise of proper parental care and 
authority. Benziger v. Miller, 207. 


PLEADING AND PRACTICE. 

I. PARTIEs. 

1. Administrator. — An administrator may sue in his own name, on a 
promissory note or bill of exchange payable to himself individually, 
which he has taken in settlement or compromise of a debt due to the 
estate; and his removal pending the suit is no defence to the action, 
unless it is shown that he has been in some way discharged from the 
liability thus incurred. McGehee v. Slater, 431. 

2. Assignee of note. — The assignee of a promissory note, to whom it has 
been transferred by the payee, not by indorsement or delivery, but 
by a separate writing, may maintain an action on it in his own name, 
whether his title be legal or equitable. Morris & Blair v. Poillon, 403. 

3. Bailee. — A bailee, with whom a yoke of oxen are left ‘‘ as a pawn or 
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ale, indemnity ’’ for the return of a hired horse, may maintain detinue 

ent for them against any person who does not show a better title. Noles 

LL, v. Marable, 366. 

. 4. Consignee. — The consignee of goods may maintain an action against 

in- a common carrier for their loss, although another person was the 

rt- owner of them, or was interested in them jointly with him. Southern 

m- Express Co. v. Armstead, 350. 

a 5. Factor. — A factor in Mobile, having a statutory lien for the unpaid 

nd purchase-money of cotton sold by him (Rey. Code, §§ 1164, 1167), 
may maintain trover for its conversion, against a sub-purchaser who 

er refuses to deliver it on demand. Beyer & Co. v. Bush & Sons, 19. 

‘ty 6. Garnishees. -—— Any number of persons may be joined in a writ of gar- 

rt- nishment, whether they are liable or indebted to the defendant jointly 

he or severally, and such joinder does not make the writ subject toa 

m- plea in abatement. Curry vy. Woodward, 259. 

It, 7. Guardian. — A guardian, appointed by a probate court in this State in 

he June, 1861, may sue in his own name on a promissory note made 

ve payable to him, and given for the hire of his ward’s property. JZigh- 

hy tower Vv. Maull, 495. 

8. Infant. — An infant may sue for the breach of a contract for employ- 
= ment as a teacher, made for her by her father, although her father 
Ss might also maintain an action; and his relinquishment of his right 
he to her services or wages, in such case, may be inferred from cireum- 
mn stances. Benziger v. Miller, 206. 

- 9. Mortgayee. — A mortgagee of personal property, after the law-day has 
passed, having the legal title, and the right to the immediate pos- 
session, may maintain detinue against the mortgagor, although the 

. mortgage itself contains no provision authorizing him to take pos- 

‘. session. wMervine v. White, 388. 

of II]. Complaint. 

' 10. Action on account. —In an action on an account, a complaint in the 

. form prescribed in the Appendix to the Revised Code, p. 674, is suf- 

” ficient. Pool v. Minge, 100, 

: 11. Forms of complaint under Code. — The rules of pleading prescribed by 

the Code of Alabama, and the forms of complaint given in the Ap- 
pendix thereto, recognize and preserve the distinctions between 

actions which existed at the time of its adoption; and these forms 
¥ must be used in all eases to which they are applicable, while similar 

' forms, combining equal brevity and perspicuity, must be used in anal- 
ogous cases. Munter & Faber v. Rogers, 283. 

: 12. Complaint held demurrable for misjoinder of causes of action, and want- 

ing in brevity and perspicuity. — A complaint, which alleges that the 
plaintiff “claims of the defendants the sum of $25,000 as damages, 
for that whereas,’’ on a specified day, plaintiff sold 35,000 pounds of 
cotton to defendants, at a specified price, payable in gold, and de- 
fendants made and delivered to him their promissory note for the 

price, payable in gold, on a specified day; which note they failed to 

) pay, either in whole or in part, at maturity; and afterwards, being 

. so indebted to plaintiff, defendants proposed to sell to him, for said 

) note, certain shares of stock in an incorporated manufacturing com- 

7 pany, which were in fact, as they well knew, wholly worthless, but 
which they falsely and fraudulently represented to be of great value, 
and thereby induced plaintiff to deliver up said note to them, and to 

| accept for it said worthless shares of stock; and that afterwards, 
within a reasonable time, plaintiff tendered said shares of stock back 
to defendants. and demanded of them said promissory note, so falsely 
and fraudulen ly obtained, or the money due thereon to him; that 
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defendants refused to accept said certificates of stock, and refused to 
deliver said note to plaintiff, or to pay the money due thereon, and 
still refuse to do so; and thereupon plaintiff sues, and claims as dam- 
ages the sum of $25,000, — is demurrable for a misjoinder of causes 
of action, besides being unnecessarily prolix and obscure. On the 
facts stated, an action ex contractu would lie, for the amount due on 
the note; or an action on the case, for the deceit in the sale of the 
stock; or an action of trover, for the conversion of the note. Mun- 
ter & Faber v. Rogers, 283. 

13. Action on note; averment of plaintiff’s ownership. —“ Which said note 
is now the property of plaintiff,” is a sufficient averment of the plain- 
tiff’s ownership of the note sued on, in an action by an assignee 
against the maker. Clark v. Moses, 326. 

14. Same. — In an action on a promissory note, by an assignee, the words, 
‘said note being the property of the plaintiff,” are a suflicient aver- 
ment in the complaint of the plaintiff's ownership, without an aver- 
ment that it was assigned or transferred to bim. Morris & Blair vy. 
Poillon, 403. 

15. Action on special contract.— In an action on a writing which simply 
acknowledges the receipt of a specified sum of money, ** on account 
of application for salt,’’? the complaint must aver some promise or 
duty on the part of the defendant, growing out of the receipt of the 
money; as, to return the money, or deliver a certain quantity of salt 
in lieu of it. A count which claims the sum of money specified, as 
“due by instrument in writing as follows,’’ setting out the receipt, 
and avers that the defendant ‘by reason thereof, became liable to 
pay to plaintiff the said sum,’ and has failed to do so, shows no cause 
of action. Hill's Adm’r v. Nichols, 336. 

16. Qui-tam action against probate judge, for issuing marriage license to mi- 
nor ; sufficiency of complaint, in negativing consent of parents. —In 
a qui-tam action against a probate judge, for issuing a marriage license 
to a minor, “ without having the consent of the parents of the said 
J. A. F.” [minor], “ either personally or in writing ’’ (Rev. Code, §§ 
2339, 2342), the complaint negatives consent with suflicient preci- 
sion and definiteness to show a substantial cause of action. Wood v. 
Farnell, 5416. 

17. Quasi-criminal proceeding for violation of municipal ordinance. —On 
appeal from the decision of the mayor, in a quasi-criminal proceeding 
for the violation of a municipal ordinance, it is not necessary that 
the complaint, or statement of facts, should set out the ordinance 
alleged to have been violated: it is suflicient to state its date and 
purpose so as to identify it, and allege a violation of it. Goldthwaite 
v. City Council of Montgomery, 486. 


III. Pueas. 


18. Plea in abatement ; when to be filed. — A plea in abatement, in a jus- 
tice’s court, must be filed at the first term at which the case stands 
for trial, and comes too late after a general continuance; and when 
thus waived, by the failure to file it in proper time before the justice, 
the right to plead it is not revived on appeal to another court. Noles 
v. Marable, 366. 

19. Plea in abatement of misnomer. — When the defendant is sued on a 
note by the name signed to it, and he does not deny the execution of 
the note by bim, he cannot plead in abatement on account of an al- 
leged misnomer. Comer v. Jackson, 384. 

20. Termination of administrator’s authority pending action by him; how 
pleaded. — Under the plea of ne unques administrator, to an action 
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PLEADING AND PRACTICE — Continued. 
brought by an administrator in his official capacity, the defendant 
cannot show that the plaintiff’s authority has ceased since the com- 
mencement of the suit; that fact must be specially pleaded to the 
further maintenance of the action, or puis darrein continuance, ac- 
cording as it occurred before or after issue joined or plea pleaded. 
Wilson v. Bothwell’s Adm’r, 378. 

21. Plea of pendency of attachment suit.—In an action on an attachment 
bond, the pendency of the attachment suit is not good matter for a 
plea, either in abatement or in bar, since the statute (Rev. Code, § 
2992) authorizes the bringing of the action before the termination of 
the attachment suit. Swanner v. Swanner, 66. 

22. Plea of bankruptey, and replication thereto. —Yn an action on a judg- 
ment, a plea averring that, since the commencement of the suit, the 
plaintiff has become a bankrupt, and has obtained a certificate of 
discharge in bankruptcy, if verified as a plea puis darrein continuance 
(Rev. Code, § 2640), is a good plea in bar; and a replication to such 
plea, averring that the plaintiff had, more than six months before 
said bankruptcy, assigned the judgment to another person, for whose 
use the suit is brought, is a suflicient answer to it. Penn v. Edwards, 
63. 

23. Former recovery. — In an action on a simple contract, a judgment re- 
covered by the plaintiff against the defendant in a former action, 
which was founded on a separate and distinct contract, is not con- 
clusive as a plea of former recovery, because the plaintiff might have 
embraced in that action the demand on which his second suit is 
founded. New Orleans, Mobile & Chattanooga Railroad Co. v. Cas- 
tello, 12. 

24. Variance between summons and complaint.— A variance between the 
summons and complaint, when an available defect, is proper matter 
for a plea in abatement to the summons only, and not for a motion to 
strike the complaint from the files. Stoddard & Co. v. Davis & Co. 
21. 

25. Tender. — The statute which requires that a plea of tender “ must be 
accompanied by a delivery of the money to the clerk of the court ”’ 
(Rev. Code, § 2648), does not apply to actions commenced before a 
justice of the peace. Jonsen v. Nabring, 392. 

IV. GENERAL PRACTICE. 

26. Waiver of defective process or service by appearance. — An appearance 
is a waiver of any defect in the process or its service, not objected 
to. Pool v. Minge, 100. 

27. Acknowledgment of service, and appearance by attorney. — An acknow}l- 
edement of service, made in the defendant’s name by an attorney, 
will not be set aside at the instance of his personal representative, 
against whom the action has been revived on the defendant’s death, 
when the evidence shows that it was made in the defendant’s pres- 
ence, with his knowledge, and without objection from him, and that 
the attorney’s name was regularly entered on the trial docket, as 
attorney for the defendant, for several consecutive terms until his 
death. Fail’s Adm’r v. Presley’s Adm’r, 342. 

28. Pleadings written in pencil. — All pleadings should properly be written 
with ink, and the court may, in the exercise of its discretionary power, 
refuse to allow them to be filed, if not so written; yet a demurrer or 
plea, found among the original papers in a cause, and in the hand- 
writing of the defendant’s attorney, cannot be rejected as evidence, 
when so offered, because written with a pencil. /b. 342. 

29. Waiver of process to revive, by appearance. —In an action on a con- 

tract against several defendants jointly bound, one of whom dies 
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before service of process, if his personal representative appears, and 
proceeds to trial without objection, this is a waiver of a scire facias 
or motion to revive, and is equivalent to a revivor by consent. Par. 
ker’s Adm’r v. Abrams, 35. 

30. Service of summons and complaint. — The words ‘* Received in office 
August 22, 1870,” and “ Executed August 22, 1870,’’ followed by the 
sheriff’s name and title, and copied into the transcript immediately 
after the summons and complaint, are sufficient, after judgment by 
default, to show a regular service of the summons and complaint; 
and if referred to the summons only, they would show a suflicient 
service, in the absence of objection in the primary court. Lenoir y, 
Broadhead’s Adm’r, 58. 

31. Service of process on Sunday. — The service of process on Sunday is 
merely an irregularity, which may be pleaded in abatement, or set 
aside on motion, but it does not render a judgment by default either 
void or reversible. Comer v. Jackson, 384. 

32. Motion to strike complaint from files. — A motion to strike the com- 
plaint from the files, when well grounded, must be made within the 

- time allowed for filing pleas in abatement. Stoddard § Co. v. Davis 
&§ Co. 21. 
POWERS. See LEGAcy AND Devisk, 1; MorrGaaGe, 6. 
PRESUMPTIONS. See Evipence, 45-48. 
PROCESS. See PLEADING AND PRACTICE, 26-31. 
PROHIBITION. 

1. From circuit judge, to probate judge. — When a prohibition has been 
improperly granted by a circuit judge, to restrain a probate judge 
from acting on an application for bail in a case which is within his 
jurisdiction, this court will award a mandamus to set aside the order. 
Ex parte Keeling, 474. 

2. To chancellor, in matter of contested election. — This court will not grant 
a prohibition to the chancellor, to restrain him from interfering by 
injunction, in the matter of a contested election, to prevent the use 
of a certificate of election, which is alleged in the bill to have been 
obtained on false and fraudulent returns; although the certificate was 
granted by the returning officer under a mandamus from the circuit 
court, and although the person who is in possession of the office, and 
by whom the bill in chancery is filed, is alleged by the petitioner to 
have been ineligible at the time of the election. (Bricker tL, J, 
dissenting.) Ez parte Reid, 439. 

PUBLIC SCHOOLS. 

1. Constitutionality of act of April 19, 1873, requiring public school moneys 
to be retained in counties where collected. — The act approved April 
19, 1873, entitled “An act to keep in each county a_propor- 
tionate share of the public school money” (Session Acts 1872-73, 
pp- 6-9), does not violate either the letter or spirit of the constitu- 
tional provision, contained in the 31st section of the 4th article, ‘ No 
money shall be drawn from the treasury but in pursuance of an ap- 
propriation made by law.” Smith v. Speed, 276. 

2. Said act not repealed by * funding act”? of Dec. 19, 1873. — The aet 
approved April 19, 1873, entitled ** An act to keep in each county a 
proportionate share of the public school money ” (Session Acts 1872- 
73, pp. 6-9), which requires the auditor to draw his warrant on each 
county tax-collector, in favor of the county treasurer, for ninety per 
cent. of the amount of school money which the county will be entitled 
to receive, as proximately ascertained and certified to the auditor by 
the superintendent of public instruction; and directs the tax-collec- 
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tor to pay to the treasurer, out of the moneys collected by him for 
taxes, the amount specified in this warrant, taking the treasurer’s re- 
ceipt, which is made receivable by the auditor as a voucher in favor 
of the tax-collector, is not repealed by those provisions of the act ap- 
proved December 19, 1873, entitled “ An act to provide for the fund- 
ing of the domestic debt of the State ” (Session Acts 1873, pp. 45- 
56), which require the tax-collector, under heavy penalties, to pay 
into the treasury the identical moneys received by him in payment 
of taxes, and forbids its use by him for any other purpose. Smith v. 
Speed, 276. 


QUO WARRANTO. 

1. Nature of proceeding. — A statutory proceeding in the nature of a quo 
warranto (Rev. Code, §§ 8082-3100), especially when the relator 
himself claims the oflice which, as he alleges, the defendant has 
usurped, is a civil, not a criminal suit; and the relation, or complaint, 
should set out with reasonable certainty the facts constituting the re- 
lator’s title, and specify, as far as practicable, the objections to the 
defendant's claim of title. The State, ex rel. Carter v. Price, 568. 

2. Averment as to defendants’ usurpation of office. — An averment in the 
relation, or complaint, that the defendants “are, and have been for 
some time past, unlawfully holding and exercising the offices” in 
controversy, specifying particular acts, “when in fact they had and 
have no lawful richt or title to hold or exercise the said offices,’’ is a 
sufficient averment that they have usurped the said offices. Jb. 
568. 

3. Averment of relator’s right to office. —If the relator himself claims the 
office alleged to have been usurped by the defendant, his averments 
of title in himself, if defective or insufficient on their face, are liable 
to demurrer; but the sustaining of such demurrer does not affect the 
judgment which ought to be rendered against the defendant, if the 
averments as to his usurpation are sustained. Jb. 568. 


« 


RECEIPT. 

Construction of. — A receipt, signed ‘“ Hill & Sulser,” is not on its face 
the obligation of a partnership, but imposes a joint and several lia- 
bility on the parties who signed it; and in an action on such receipt, 
against Oliver P. Hill, or his administrator, the writing is competent 
evidence, without proof of his signature, or of the existence of a part- 
nership. J/iil’s Adm’r v. Nichols, 336. 


REDEMPTION OF REAL ESTATE. 

1. Payment or tender by judgment debtor desiring to redeem. — A judgment 
debtor, desiring to redeem lands which have been sold under execu- 
tion against him, is only required to “ pay or tender” the purchase- 
money, &e. (Rev. Code, §§ 2511-12); and if the tender is refused, 
he may maintain an action of unlawful detainer for the land without 
paying the money into court. Jonsen v. Nabring, 392. 

2. Pleadings and proof. — In an action of unlawful detainer, brought by 
a judgment debtor, to recover lands which have been sold under ex- 
ecution against him, and which he has attempted to redeem, the 
pleadings are the same as in an ordinary action of that kind; and if 
issue is joined on the plea of not guilty, he must show a sale by the 
sheriff, a purchase by the defendant, or the person under whom he 
holds, a delivery of possession by him to the purchaser, a payment 
or tender of the purchase-money, with ten per cent. per annum inter- 
est, and all lawful charges, and a notice in writing to the tenant in 
possession to quit. Jh. 392, 
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REHEARING AT LAW. 


1. 


When rehearing (Rev. Code, § 2814) will not be granted. — A reheay. 
ing after final judgment at law (Rev. Code, § 2814), on the ground of 
surprise or mistake, will not be granted, because the petitioners ep. 
tertained an erroneous opinion as to the competency of the sole wit- 
ness on whom they relied, and therefore made no effort to procure 
other testimony; especially when the testimony of the witness, if he 
were competent, would not have been admissible under the issues 
joined. Bruce’s Executriz v. Williamson, 313. 

When mandamus will be granted. — In this case, which was an appeal 
from a judgment granting a statutory rehearing after final judgment 
at law (Rev. Code, § 2814), the court, holding that the rehearing was 
improperly granted, awarded a mandamus to vacate it, on motion of 
the appellant. Jb. 313. 

When rehearing, after final judgment, may be granted. — A defendant, 
against whom a judgment by default has been regularly rendered, 
cannot obtain a rehearing under the statute (Rev. Code, § 2814), 
without showing that he has a meritorious defence to the action, and 
that he exercised reasonable and legal diligence to interpose his de- 
fence before judgment. Lx parte Carroll, 9. 

Statutory new trial (Rev. Code, § 2827), in cases of Judgments rendered 
between 1861 and 1866. — The legatees under a will, which was pro- 
pounded for probate by the executor therein named, and rejected on 
a contest, are not precluded from applying for a statutory new trial 
(Rev. Code, § 2827), because the executor cannot bring himself 
within the provisions of the statute ; nor because a bill in chancery, 
which they had filed to establish the will, was dismissed, on the 
ground that they had an adequate remedy at law, before the passage 
of the law authorizing new trials. Morgan v. Morgan’s Adm’r, 89. 

When equity will not enjoin application to probate court for statutory 
new trial in matter of contested probate of will. — An application to 
the probate court for a statutory new trial (Rev. Code, § 2827), in 
the matter of the probate of a will, which has been rejected when 
propounded by the executor, will not be enjoined in equity, on the 
ground that the matter has been finally adjudicated between the par- 
ties, when it appears that the supposed final adjudication was before 
the passage of the law authorizing a new trial, and that the parties 
are not the same. Jb. 89. 


REMOVAL OF CAUSE. See Manpamvus, 3. 
REVENUE LAW. See LIcENsEs. 


SECURITY FOR COSTS. 


1. In action by non-resident ; waiver of right to dismiss, on account of fail- 


ure to give.— A motion to dismiss a suit brought by a non-resident 
plaintiff, on account of the failure to give security for the costs as 
required by the statute (Rev. Code, § 2802), comes too late afier the 
cause has been continued, and after pleas in bar have been filed. La- 
vange v. Burke §& Wife, 61. 


2. Same ; sufficiency of. — An indorsement on the complaint, in these 


words, * E. Brooks, security for costs,” which is shown to have been 
written by the plaintiff’s attorney, in the presence of said Brooks, 
and by his direction, is not a compliance with the statute (Rev. Code, 
§ 2802), which requires security for the costs in actions by non-resi- 
dents; but is void under the statute of frauds (Rev. Code, § 1862), 
and incapable of confirmation or amendment. Lullard v. Johns, 382. 


3. On appeal. — An acknowledgment in these words, “ We acknowledge 


ourselves securities for all the costs of the appeal taken by Matthew 
A. M. and James B. M. from the judgment in said cause,” is sufli- 
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SECURITY FOR COSTS — Continued. 
cient security for the costs of the appeal, although there is another 
appellant, who is shown to be a married woman, and whose separate 
estate is affected by the decree appealed from; and it is not neces- 
sary that the approval of the security should be shown by the writ- 
ten indorsement of the clerk or register who accepted it. Marshall 
v. Croom, 479. 

SET-OFF. 

1. Against assigned note.—In an action on a promissory note, by a sec- 
ond indorsee or transferee against the maker, a promissory note made 
by the plaintiff’s immediate indorser and another person, payable to 
a stranger, is not available to the defendant as a set-off (Rev. Code, 
§ 2642), on proof that it was in his possession at the time the note 
sued on was transferred to the plaintiff. Bostick v. Scruggs's Execu- 
tors, 10. 

2, Same.—In an action on a promissory note not payable at a bank or 
banking house (Rev. Code, § 1839), brought by an assignee against 
the maker, the defendant may set off another note, which the as- 
signor owed him at the time of the assignment and notice thereof, 
although the assigned note was not due at that time. Russell v. Red- 
ding, 448. 

3. In equity, against judgment in favor of insolvent estate. — After the 
estate of a deceased judgment creditor has been declared insolvent, 
the judgment debtor cannot come into equity to establish a set-off 
against the judgment, since he has an adequate remedy in the pro- 
bate court. Walker v. Wigginton’s Adm’r, 579. 

SHERIFF. 

1. Abandonment of office. —If a lawful sheriff, whose sureties have been 
discharged on their own application, and whose oflice has been cer- 
tified to the governor to be vacant, on account of his failure to give 
a new bond, when in fact there is no vacancy, accepts an appoint- 
ment by the governor, as in case of vacancy, such acceptance does 
not amount to an abandoment of his right to the office under his 
former title. Bruner v. Bryan, 522. 

2. Requiring new bond from sherif/, on application of surety. — When one 
of the sureties on a sheriff’s official bond makes application to be 
discharged (Rev. Code, §§ 183-92), it is the duty of the probate 
judge, to whom the application must be made, to issue a citation to 
the sheriff, requiring him to appear and — not, “ show cause why he 
should not file a new oflicial bond,’’ but —“ give a new bond;” and 
if the citation is personally served on the sheriff, and he fails to give 
a new bond, as required, within ten days after the day specified in 
the citation, he vacates his office, and the probate judge must cer- 
tify the vacancy to the governor, who has power to fill it by appoint- 
ment. In the discharge of these duties, the probate judge acts min- 
isterially, and not judicially; and if he certifies a vacancy, when in 
fact none exists, an appointment by the governor is void, and does 
not affect the rights of the incumbent. Jb. 522. 

See, also, EXECUTION. 
SLAVES AND FREEDMEN. 

Emancipation proclamation ; its effect on existing cause of action. — The 
proclamation of the emancipation of the slaves, January 1, 1863, did 
not destroy or impair an existing cause of action for damages on ac- 
count of injuries inflicted on a slave, which caused his death. Fail’s 
Adnir v. Presley’s Adm’r, 342. 


SOLICITOR. See County So.iciror. 
SPECIFIC PERFORMANCE. See CHancery, 26. 
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STATUTES. 

1. Proof of foreign statutes. — The Revised Code of Mississippi, purport. 
ing on its face to have been published by the authority of the levisla- 
ture in 1857, is competent evidence (Rev. Code, § 2693) to prove the 
statutes therein incorporated. Clanton v. Barnes, 261. 

2. Repeal of statute by implication. —That a statute may be repealed b 
implication, by a repugnant statute of later date, is an acknowledged 
principle of law; but the courts do not favor the principle, and never 
act upon it, if, by any fair and reasonable construction, the two stat- 
utes may be reconciled, and an appropriate sphere of operation left 
toeach. Smith v. Speed, 276. 

SUBSTITUTION OF LOST RECORDS. 

1. Lost official bond ; evidence. — When an administrator’s official bond, 
with the record thereof, has been lost or destroyed, it may be sub- 
stituted under the statute (Rev. Code, § 652), as a record of the pro- 
bate court ; and a minute-entry of the court, which recites the ap- 
pointment of the administrator, the approval of his bond, its amount, 
and the names of the sureties, is competent evidence, and sufficient, 
if not rebutted, to authorize the substitution. Tanner v. Mills, 356. 

2. Same; pleadings and practice. —In such summary proceeding, the 
statute does not require or authorize an answer from the administra- 
tor or his sureties, except as pleading; consequently, an answer by 
the sureties, under oath, but not amounting to a plea of non est fac- 
tum, is of no effect as evidence. Jh. 356. 

3. Same ; pleas of res adjudicata and lis pendens.— A suit in chancery 
between the same parties, for a settlement of the administration, in 
which a settlement was made, and a decree rendered ascertaining a 
balance in favor of the administrator, without any decision as to the 
existence or execution of the bond, is not admissible evidence to sup- 
port a plea of res adjudicata against the proposed substitution ; and 
a subsequent suit in chancery by the petitioners, to set aside that 
decree, does not support a plea of lis pendens. 1h, 356. 

4. Same; conclusiveness and effect of decree.— A decree in such a pro- 
ceeding, substituting the lost bond as proposed, is not conclusive as 
to the execution of the bond, but only ascertains that such a bond 
once existed of record, that it was lost or destroyed, and that it is 
replaced. /b. 356. 

SUPERSEDEAS. 

Of chancery decree. — In the absence of statutory provisions, regulat- 
ing the practice on the dismissal of a supersedeas in a pending chan- 
cery cause, the chancellor may, on such dismissal, render a final de- 
cree against the principal and sureties on the supersedeas bond, for 
the amount of the suspended decree, with interest thereon, and costs. 
Mead v. Christian, 561. 

SURETIES. 

1. Release of surety by act of creditor. — If an execution is issued against 
a surety and his principal, and is levied, by the direction of the 
surety, on property of the principal suflicient to satisfy it, and the 
creditor causes it to be returned without a sale, and the property to 
be released, without the consent of the surety, the latter is thereby 
discharged. Winston v. Yeargin, 340. 

2. Liability of quardian’s surety.— On final settlement of a guardian’s ac- 
counts in equity, the sureties on his official bond are responsible 
equally with their principal; and they cannot escape responsibility 
on account of the invalidity of his appointment, when he is held ac- 
countable as a trustee in invitum. Corbitt v. Carroll, 315. 

3. Requiring new bond from officer, on application of surety. — When one 
of the sureties on a sheriff’s official bond makes application to be dis- 
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SURETIES — Continued. 

charged (Rev. Code, §$ 183-92), it is the duty of the probate judge, 
to whom the application must be made, to issue a citation to the sher- 
iff, requiring him to appear and — not, ‘ show cause why he should 
not file a new official bond,” but — “ give a new bond ;” and if the 
citation is personally served on the sheriff, and he fails to give a new 
bond, as required, within ten days after the day specified in the cita- 
tion, he vacates his office, and the probate judge must certify the 
vacancy to the governor, who has power to fill it by appointment. 
In the discharge of these duties, the probate judge acts ministerially, 
and not judicially; and if he certifies a vacancy, when in fact none 
exists, an appointment by the governor is void, and does not affect 
the rights of the incumbent. Bruner v. Bryan, 522. 


TAXES. 

1. When action lies to recover back illegal taxes and fees paid. — If the 
owner of lands, which have been advertised for sale for the non-pay- 
ment of taxes, voluntarily proposes to the tax-collector, on the day 
appointed for the sale, that he will pay the taxes and fees as charged, 
if the tax-collector will postpone the sale until the next day; and on 
the next day, pursuant to this promise, the sale having been postponed, 
pays the amount in full, but declares at the time that he pays the 
fees under protest; this is a voluntary payment, and he cannot re- 
cover back any portion of the money. (rachet v. McCall, 307. 

9. Advertisement of lands for sale, for non-payment of taxes. — In adver- 
tising lands for sale for the non-payment of taxes, under the revenue 
law of 1868 (Sess. Acts 1868, pp. 297-325), it is the duty of the tax- 
collector to follow the description contained in the tax-assessor’s 
books; and where the lands are described in the assessor’s book by 
sections, the collector has no authority to advertise them by smaller 
subdivisions, even though he acts under a recommendation made by 
the grand jury to the probate judge. Jb, 307. 

3. Forfeiures and double taxes. — The imposition of double taxes and 
forfeitures, under the said revenue law of 1868, cannot be sustained, 
unless a strict compliance with the law is shown, putting the owner 
in default after demand or notice; the law, in this respect, is penal, 
and must be strictly construed. /b. 307. 

4. Levy on land for taxes. — The said revenue law of 1868 does not au- 
thorize a levy on the lands of a delinquent tax-payer, and, conse- 
quently, no fee can be claimed by the assessor or collector for a levy. 
10; 807. 

5. When equity will enjoin sale for tares. — A court of equity will enjoin 
the sale of a manufacturing company’s property for taxes, when it 
appears that, while a former suit in chancery was pending between 
the tax-collector and the company, respecting the amount of taxes 
which the company was liable to pay, an act of the legislature was 
passed, at the instance of the company, providing for an adjustment 
or arbitration of the matters in dispute; that the company complied 
with the terms of the act, and that, in consequence of the tax-col- 
lector’s refusal to abide by the arbitration, as the act required him 
to do, the chancellor’s decree was aflirmed on error against the com- 
pany. Tallassee Man. Co. v. Glenn, 489. 

TENANTS IN COMMON. See LANDLORD AND TENANT, 1. 
TENDER. 

1. Plea of. — The statute which requires that a plea of tender “ must be 
accompanied by a delivery of the money to the clerk of the court ”’ 
(Rev. Code, § 2648), does not apply to actions commenced before a 
justice of the peace. Jonsen v. Nabring, 392. 
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TENDER — Continued. 

2. By judgment debtor desiring to redeem. — A judgment debtor, desirine 
to redeem lands which have been sold under execution against him, 
is only required to “ pay or tender” the purchase-money, &e. (Rey. 
Code, §§ 2511-12); and if the tender is refused, he may ‘maintain an 
action of unlawful detainer for the land without paying the money 
into court. Jonsen v. Nabring, 399. 


TRESPASS. 

1. What constitutes a trespass. — Peaceable entry on rented lands in the 
possession of a sub-tenant, by a person to whom the rent notes of the 
tenant have been transferred, for the purpose of securing or arrane- 
ing payment of the notes by the sub-tenant, is not a trespass, althouch 
the notes are not due at the time, and the party entering has no legal 
process. Lehman, Durr & Co. v. Shackleford, 437. ” 

2. Damages, in action for personal injuries.—In an action by a minor 
having no father or guardian, to recover damages for personal in- 
juries inflicted on her, her bill for medical attendance during her ill- 
ness, caused by such injuries, may be recovered as special damages, 
though it has not been paid. Forbes v. Loftin, 396. ¥ 

3. Same; in action for personal property destroyed. — In an action of tres- 
pass for injuries inflicted on a slave, which caused his death, the 
measure of damages is the value of the slave at the time of the tres- 
pass, with interest thereon; and the jury cannot look to the hire in 
estimating the damages. Fail’s Adm’r v. Presley’s Adm’r, 342. 

4. Evidence of plaintiff’s improper motive in bringing suit.— In trespass for 
the erection of a mill-dam, which overflowed plaintiff's lands, the ad- 
mission of evidence tending to show that, in bringing the suit, the 
plaintiff's motive was to harass the defendant into selling his mill, 
vannot be held erroneous by the appellate court, when the record 
does not show whether it was relevant or irrelevant to the issues 
joined. Jenkins v. Cooper, 419. 

TROVER. 

When action lies in favor of factor. — A factor in Mobile, having a stat- 
utory lien for the unpaid purchase-money of cotton sold by him (Rev. 
Code, §§ 1164, 1167), may maintain trover for its conversion, against 
a sub-purchaser who refuses to deliver it on demand. Leyer § Co. 
v. Bush & Sons, 19. 





UNLAWFUL DETAINER. 

1. Who may maintan action. — A purchaser of lands at a sale under a 
mortgage or deed of trust, who has never had actual possession, can- 
not maintain an action of unlawful detainer for their recovery. Wo- 
mack v. Powers, 5. 

2. By judgment debtor, seeking to redeem; pleadings and proof.— In an 
action of unlawful detainer, brought by a judgment debtor, to recover 
lands which have been sold under execution against him, and which 
he has attempted to redeem, the pleadings are the same as in an or- 
dinary action of that kind; and if issue is joined on the plea of not 
guilty, he must show a sale by the sheriff, a purchase by the defend- 
ant, or the person under whom he holds, a delivery of possession by 
him to the purchaser, a payment or tender of the purchase-money, 
with ten per cent. per annum interest, and all lawful charges, and a 
notice in writing to the tenant in possession to quit. Jonsen v. Na- 
bring, 392. 

USURY. 
Equitable relief against. — A mortgagor, or borrower, seeking equitable 
relief against usury, must offer in his bill to pay the sum due or bor- 
rowed, with legal interest; otherwise, the bill is without equity, and 
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USURY — Continued. 
the court cannot order an account to be taken of the mortgage debt, 


although the respondent declares in his answer his willingness to 
accept the sum borrowed with legal interest. Eslava v. Elmore, 587. 


VENDOR AND PURCHASER. 

1. Construction of written contract for sale of horses, as to offer to return 
by purchaser on discovery of unsoundness. — Under a written con- 
tract for the sale of two horses, which is signed by both the vendor 
and the purchaser, and states that ‘‘ the latter has this day bought a 
pair of bay horses, conditionally, for the sum of $500, — $300 to be 
paid down in cash, and the other $200 when the purchaser is satis- 
fied the horses are sound;” the purchaser is not bound to pay the 
$200, if one of the horses was unsound at the time of the sale, nor 

to notify the vendor of the discovery of the unsoundness, nor to offer 
to return the horses, or to rescind the contract in part or in whole. 
Thompson’s Executors v. Russey, 329. 

9, Measure of damages for failure to deliver goods sold. —The measure 
of damages which the purchaser is entitled to recover, or recoup, on 
account of the vendor’s failure or refusal to deliver the goods, is the 
difference between the agreed price and the market price at the 
time they ought to have been delivered. Harralson & Co. v. Stein, 
347. 

3. Recoupment of damages by purchaser, on partial delivery of goods sold. — 
In an action by the vendor, to recover the price of goods sold and 
only delivered in part, the purchaser may recoup any damages sus- 
tained by him by reason of the failure or refusal to deliver the resi- 
due. /b. 347. 

4, When title to personalty passes by delivery. — Where lumber was sawed 
by plaintiffs for defendant, and paid for in advance by work done by 
defendant in repairing plaintiffs’ mill, and deposited at a selected 
place on the river bank ; and the defendant was notified that it was 
at his risk, and that it would be his loss if carried away by high 
waters, —/e/d, that this was such a delivery as passed the title, and 
vested the right of possession in the defendant. Jtatlary v. Cook & 
Webb, 352. 

5. Warranty of soundness by administrator, on sale of personal property. — 
In an action by an administrator, on a promissory note given for the 
price of mules sold by him, a plea averring that he represented the 
mules to be sound, when in fact they were unsound, is fully met and 
answered by a replication that he sold the property in his represen- 
tative character, and made no representations of soundness. Stod- 
dard v. Kelly’s Adm’r, 452. 

6. When purchaser of lands, at sale under probate decree, cannot defend 
action on nole jor purchase-money. — When the purchaser of lands, 
sold by an executor or administrator under a decree of the probate 
court, has been let into possession, he cannot, while retaining the 
possession, defend an action at law on his notes for the purchase- 
money, on the ground that the order of sale is irregular, erroneous, 
or even void. Martin’s Executor v. Truss, 95. 

7. Title of purchaser at mortgage sale. — A purchaser of lands at a sale 
made under a mortgage or deed of trust, who has never had actual 
possession, cannot maintain an action of unlawful detainer for their 
recovery. Womack v. Powers, 5. 

8. Proof of title under sheriff’s sale. — When a defendant in a chancery 
cause claims title under a purchase at sheriff’s sale, but not in re- 
sponse to the allegations of the bill, it is not sufficient for him to pro- 
duce the sheriff’s deed, and make it an exhibit to his answer; he 
must also show the judgment, execution, and levy. Gordon § Stokes 
v. Bell, 213. 
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VENDOR AND PURCHASER — Continued. VI 

9. Same. — To make out a title by purchase at sheriff’s sale, the ur- 
chaser must show a valid judgment, an execution thereon, a = 

7 and sale, and a sheriff's deed ; and if his deed shows on its face that 
the sale was made under an execution issued on a judgment which 

was not valid, or which could not be enforced by execution, he can- 

not supplement his title, thus acquired, by showing that there was 

also in the sheriff’s hands, at the time of the sale, an execution is. 

sued on a valid judgment. Barclay v. Plant, 509, ; 1 

10. Who is purchaser for valuable consideration without notice. — A sub-pur- 

chaser of land, sold by an administrator under an order of the pro- 

bate court, is not chargeable with notice of the non-payment of the 
purchase-money, or of the fact that it was paid in Confederate cur- 





rency, because his father, who was his immediate vendor, had notice: 1 
nor can he be charged with constructive notice, on account of the 
j non-production of the deed to the original purchaser, or proof of its 

loss, when the record of the probate court recites the confirmation of 2 


the sale, and the payment of the purchase-money, and the adminis. 
trator testifies, without objection, that he made a deed under the 
order of the court.  //udgens v. Cameron’s Adm’r, 379. 
11. Same. — Where the vendor of lands receives, in part payment of the 
purchase-money, another tract of land, for which the purchaser and 
his wife execute a conveyance in proper form, and afterwards files 2 
his bill to enforce his lien for the unpaid balance of the purchase- 
money, the wife of the purchaser cannot, by cross-bill, have the land 
so conveyed declared to be her statutory separate estate, because 
paid for with her money, without proving that the complainant had 
knowledge of her equity, or was chargeable with notice of it. Nel- 
son Vv. Dunn, 3. | 
12. Payment for land in Confederate currency ; vendor's lien. — A pay- 
ment in Confederate currency, in 1863, for land sold by an adminis. 
trator under an order of the probate court, on the 7th January, 1861, 
does not discharge the debt, except under peculiar circumstances, V) 
which must be aflirmatively shown; but the land remains subject” 
to the vendor’s lien, at least as to the interest of those parties who 
did not accept the currency so paid. Hudgens v. Cameron's Adm’r, 
Dios 
13. Conclusiveness of recitals in probate decree, as to payment of purchase- 
money. — Recitals in the decree of the probate court, confirming a 
sale of land made by an administrator under its order, as to the pay- 
ment of the purchase-money, are not conclusive on a subsequent ade 
ministrator, when secking to enforce a vendor’s lien on the land. Jb, 
379. 
14. Payment in specie, or in ** legal tender” treasury-notes. — Under a con- 
tract for the sale of land, payment may be made by the purchaser in 
H United States “ legal tender” treasury-notes, although the contract 
contained an express stipulation that it should be made in specie. 
H Brassell v. MeLemore, 476. 
15. Waiver of cash payment. — The vendor of land cannot resist a spe- 
cifie performance of the contract of sale, on account of the pur- 
chaser’s failure to make a cash payment as stipulated, when he ac- 


cepted the payment as subsequently made. 14, 476. WwW 
16. When vendor cannot maintain ejectment against purchaser. — A vendor 
of land cannot recover against the purchaser in ejectment, or in a W 


statutory action in the nature of ejectment (Rev. Code, §§ 2611-14), 
by proving only that he once sold the land to defendant, and exe- 
cuted to him a bond for titles, which is not produced: he must show 
title in himself, or a right to the possession, Olive v. Adams, 373. 
17. Vendor's lien; its nature and incidents. — The vendor's lien for the un- 
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VENDOR AND PURCHASER — Continued. 

paid purchase-money attaches to the land, in the absence of an 
agreement to the contrary between the parties at the time of the 
sale, and follows it into the hands of any subsequent purchaser, un- 
less he can claim the protection accorded to a bond fide purchaser 
for valuable consideration without notice, or purchased under the 
decree of some court where the title itself was litigated. Gordon & 
Stokes v. Bell, 213. 

18. Same ; when notwaived or lost. — A vendor's lien for the unpaid pur- 
chase-money of land is not lost or waived by taking personal secur- 
ity on the notes for the purchase-money; nor by a subsequent sub- 
stitution of a bill of exchange, with the same parties, for one of the 
notes. Hanrick v. Walker, 34. 

19. Same; who may enforce. — On the death of the vendor, and the final 
settlement of his estate, his sole heir and distributee may maintain 
a bill to enforce the lien. /b. 34. 

20. Parties to bill to enforce vendor's lien. — An administrator de bonis 
non may file a bill to enforce a vendor’s lien on land, which was sold 
by the administrator in chief, under order of the probate court, for 
division among the heirs; and although the heirs themselves may 
also file such a bill, they are not necessary parties to the bill filed 
by the administrator. /Zudgens v. Cameron’s Adm’r, 379. 

21. Marshalling assets between vendor’s licn and subsequent mortgage. — A 
mortgagee of lands on which there is an outstanding vendor’s lien, 
whose mortgage also ineludes other lands as well as personal prop- 
erty, will be compelled in equity, at the suit of the vendor, to ex- 
haust the other lands and property, before resorting to the lands af- 
fected by the vendor's lien, although he had no notice of that lien 
when he took his mortgage; and if any part of the personal prop- 
erty has been wasted, or misapplied, through any fault, or want of 
due diligence on his part, he must bear the loss. Gordon & Stokes 
v. Bell, 213. 

VERDICT. 

1. Rendition and correction of. — The jury may retire from the court to 
consider of their verdict, or they may agree upon it without retiring; 
and when it has been announced to the court, whether orally by 
their foreman, or in writing signed by him, it may be corrected by 
them, and put in proper form, under the direction of the court, until 
it has been entered of record, or until they have been discharged. 
Comer v. Jackson, 384. 

2. Under indictment for larceny. — Under an indictment for larceny from 
the person (Rev. Code, § 3707), the value of the stolen property be- 
ing alleged in the indictment, a verdict of guilty as charged in the 
indictment ” is suflicient, without assessing the value of each article 
separately. Du Bois v. The State, 139. 

3. Verdict of guilty, under indictment charging disjunctive offences. — Un- 
der an indictment charging, in the same count, in the disjunctive, 
that the defendant committed one or the other of two offences, or 
different grades of the same offence, a verdict of guilty is suflicient. 
Johnson v. The State, 456. 


WILLS. See LeGacy anp DEvIsrE. 
WITNESs. 

1, Competency of attorney, as witness for client. — The rule, which forbids 
the examination of an attorney as a witness, r&specting “ confiden- 
tial communications ’’? between him and his client, extends only to 
disclosures which are prejudicial to the client, and may be waived 
by him; but there is no principle of public policy, which prevents 
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the attorney from testifying as a witness for bis client, in a contest 
with another person. Rowland & Co. v. Plummer, 183. 
Competency of husband, as witness for wife’s trustee. — Under the stat 
utes of this State abolishing the common-law rule as to the incompe. 
tency of witnesses on the ground of interest (Rev. Code, §$ 2704 
2731), the husband is a competent witness for the wife’s trustee. 
claiming a promissory note under a transfer by the husband, in ‘ 
contest with an attachin® creditor of the husband. /b. 183. 
Credibility of party as witness. — A witness who is a party to the suit 
is not, on that account, less credible than a witness who is not a 
party. Rattary v. Cook & Webb, 352. 
Examination of party as witness against himself. — Under the statute 
abolishing the incompetency of parties as witnesses in civil cases, g 
party may examine his adversary as a witness in open court, and js 
not compelled to file interrogatories to him, as under the former stat- 
ute. Revised Code, §§ 2704, 2731. (Peters, C. J., dissenting.) 
Olive v. Adams, 373. . 
Competency of parties as witnesses ; exception as to suits by or against 
executors or administrators. — In an action by a surviving partner, to 
recover a debt due to the late partnership, the defendant is a com- 
petent witness for himself (Rev. Code, § 2704), and may testify as to 
transactions with the deceased partner; such a case does not come 
within the exception to the statute, as to suits ‘* by or against execu- 
tors or administrators.””. Bragg v. Clark, 363. 
Competency of plaintiff’s assignor as witness, in action against executor 
or adminisirator. — In an action against an executor or administrator, 
founded on an account, or other non-negotiable contract for the pay- 
ment of money, which has been assigned, the plaintiffs assignor or 
transferror is not a competent witness for him, to prove any trans- 
action with or statement by the decedent in his lifetime. (Peters, 
C.J., dissenting.) Louis’s Adm’r vy. Easton, 470. 
Competency of child as witness. A female child, eight years of age, 
upon whom the alleged criminal assault was made, is a competent 
witness for the prosecution, notwithstanding her tender years. Wade 
v. The State, 164. 
Practice in examination of witnesses. —In the examination of witnesses, 
much must necessarily be left to the discretion of the presiding judge 
in the court below, particularly in the case of a female child of ten- 
der years, who is offered as a witness to prove carnal abuse of her 
person; and this discretion will not be revised by the appellate court, 
unless it clearly appears to have been improperly exercised. /b. 164. 
When witness may testify from written memoranda, without personal rec- 
ollection. — A witness who, in the course of his duty or employment, 
made an entry of a transaction at the time it occurred, may testify 
in reference to it from his entry, although he has no personal reco 
lection of the matter. Cowles v. The State, 454. 
What witness may testify, as matter of fact. — In an action to recover 
damages for the removal of a partition fence, although the evidence 
does not show that the fence was a statutory partition fence (Rev. 
Code, § 1292), a witness may testify that it ** was a partition fence,” 
if he knows the fact that it was erected by agreement between the 
parties who owned the lands; and the statement is not objectionable, 
as a “conclusion of law.” Avary v. Searcy, 54. 
Same. — A witness, testifying as to an admission made by the defend- 
ant in a crinfinal case, may be asked “whether or not he supposed 
that defendant was jesting.” Ray v. The State, 104. 
County surveyor as expert. — A county surveyor, testifying to a line 
which he has himself run, may state that it was run correctly, and 
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WITNESS — Continued. 


may state the facts on which he bases his opinion of its correctness; 
as that he found “the corner stake,” “bearing points,” “ marked 
trees,” &c. Shook v. Pate, 91. 

13. Charge as to credibility of witness impeached or contradicted. — A charge 
asked in a criminal case, in these words: ‘‘ The testimony of a wit- 
ness for the prosecution, who is shown to be unworthy of credit, is 
not sufficient to justify a conviction, without corroborating evidence; 
and such corroborating evidence, to avail anything, must be a fact 
tending to show the guilt of the defendant,” asserts a correct legal 
proposition, and its refusal is error. Cohen v. The State, 108. But, 
see, Ray v. The State, 104. 
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